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PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 447-4443. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


COURT DECISION 


WILLIAMSPORT PURVEYORS INC., Petitioner vy. UNITED STATES 
DEPARTMENT OF AGRICULTURE, Respondent. 

No. 90-3060. 

Filed August 28, 1990. 


License requirements - Fitness to have a license. 


The Secretary did not abuse his discretion in denying license. Petitioner’s sole officer, director 
and shareholder was found to be unfit because of numerous prior violations of the Act. The 
prior violation properly affect Petitioner’s application eventhough the sole officer, director and 
shareholder claims to act as executor of an estate in managing the business rather than as an 
individual. 


Before Stapleton, Cowen and Weis, Circuit Judges. 


UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 


ON PETITION FOR REVIEW OF AN ORDER OF THE SECRETARY, 
UNITED STATES DEPARTMENT OF AGRICULTURE 


MEMORANDUM OPINION OF THE COURT 
COWEN, Circuit Judge. 


Petitioner Williamsport Purveyors, Inc. ("Purveyors") appeals from an 
Order of the Secretary of the United States Department of Agriculture (the 
"Secretary") denying Purveyors a license under the Perishable Agricultural 
Commodities Act, 7 U.S.C.A. §§ 499a (1980), et seq., as amended ("PACA"). 
The Secretary denied Purveyors’ application for a license on the grounds that 
Harvey Boatman, who was acting as the sole officer, director, and shareholder 
of Purveyors in his capacity as the executor of the estate of Purveyors’ recently 
deceased sole officer, director, and shareholder, was unfit. On February 14, 
1990, Purveyors petitioned this Court to review the decision of the Secretary. 
We have jurisdiction pursuant to 28 U.S.C. § 2342(2). Because we find that 
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the Secretary did not abuse his discretion in denying Purveyors’ application, 
we will deny the Petition for Review. 


I. 


Harvey Boatman has a history of PACA violations. Boatman was 
president, treasurer, director, and 100% shareholder of Rinella’s, Inc. 
("Rinella’s"). Rinella’s held a PACA license from 1977 to 1985. In 1985, an 
administrative law judge revoked Rinella’s PACA license, effective May 17, 
1985, because he found that Rinella’s had repeatedly violated PACA’s 
provisions. Boatman was subsequently informed that because he was 
"responsibly connected" to Rinella’s, he would be ineligible for employment 
by a PACA licensee for one year dating from the time Rinella’s PACA license 
was revoked. For the year following his complete suspension, Boatman would 
only be permitted to work for a PACA licensee if he posted satisfactory bond 
and the Secretary approved. The restrictions on Boatman’s employment by 
a PACA licensee were scheduled to expire on May 17, 1987. 

Just three days after its license was revoked, Rinella’s began operating 
again in violation of 7 U.S.C. § 499c(a). Rinella’s (and Boatman) continued 
operating illegally through January 1986. On February 9, 1987, the United 
States District Court for the Middle District of Pennsylvania approved a 
consent decree imposing a $5000 civil penalty against Rinella’s and enjoined 
Rinella’s and Boatman from engaging in any PACA business without a valid 
PACA license. The order stated that until May 17, 1987, Boatman could only 
work for a PACA licensee if he posted a four year surety bond satisfactory to 
the Secretary. 

The day after the District Court issued its order, February 10, 1987, a 
PACA license was issued to Williamsport Produce and Seafood, Inc. 
("Williamsport Produce").’ The license application for Williamsport Produce 
stated that Effie Boatman, Harvey Boatman’s mother, was its sole principal. 
In direct violation of the District Court’s recent order, Williamsport Produce 
employed Boatman from March 13, 1987, through May 17, 1987, without 
posting the required bond and without obtaining the Secretary's consent. 
During this period, Boatman had exclusive control over the business of 
Williamsport Produce. On February 18, 1988, an administrative law judge 
rendered a decision and order finding that Boatman’s employment at 


‘Williamsport Produce is a tradename for Purveyors. 
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Williamsport Produce violated PACA. The order suspended the license of 
Williamsport Produce from April 8, 1988, through June 9, 1988. Effie 
Boatman died on April 8, 1988. From that date until May 23, 1988, Boatman 
operated Williamsport Produce in violation of the administrative law judge’s 
order. 

On July 13, 1988, a little more than one month after the last order 
restricting Boatman’s PACA employment expired by its own terms, Purveyors 
submitted the PACA license application which gives rise to this appeal. The 
application lists Harvey Boatman as the executor of Effie Boatman’s estate 
and states that Boatman is acting as director and officer of Purveyors on 
behalf of the estate. On August 11, 1988, the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Department of 
Agriculture, filed a notice to show cause why Purveyors should not be denied 
a PACA license. Purveyors requested a hearing on the matter, which was 
held before an Administrative Law Judge ("ALJ"). On April 28, 1989, the 
ALJ issued an order denying Purveyors’ application. On June 5, 1989, 
Purveyors appealed to the Judicial Officer who has the authority pursuant to 
7 C.F.R. § 2.35 to issue final decisions and orders on behalf of the Secretary. 
On December 21, 1989, the Judicial Officer adopted the ALJ’s decision in all 
material respects. This appeal followed. 


On appeal, Purveyors argues that Boatman never violated the consent 
order issued by the District Court for the Middle District of Pennsylvania with 
respect to Purveyors because that order expired by its own terms on May 17, 
1987, and Purveyors was not formed until October 30, 1987, so no bond was 
required to be posted for the work Boatman performed at Purveyors. 
Likewise, Purveyors argues that Boatman did not violate the administrative 
order entered February 18, 1988, because he was not employed at 
Williamsport Produce in his personal capacity, but as executor of Effie 
Boatman’s estate. This, Purveyors contends, is as far as the inquiry of the 
Department of Agriculture should have gone. We disagree. 


PACA requires all commission merchants, dealers, and brokers to be 
licensed by the Department of Agriculture. 7 U.S.C. § 499c(a). The 
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Secretary of Agriculture may refuse to issue a PACA license, if after a 
hearing, he determines that: 


the applicant is unfit in the business of a commission merchant, dealer, 
or broker because the applicant . . . or in case the applicant is a 
corporation, any officer or holder of more than ten per centum of the 
stock, prior to the date of the filing of the application engaged in any 
practice of the character prohibited by this chapter .... 


7 US.C. § 499d(d). Accordingly, the only relevant question is whether 
Boatman’s multiple prior violations of PACA properly affect Purveyors’ PACA 
license application, even though Boatman claims to act as executor of Effie 
Boatman’s estate and not in his capacity as an individual in connection with 
the operation of Purveyors. We are persuaded that they do. 


IV. 


Under Pennsylvania law, an estate executor may only continue the business 
of an estate for the benefit of the estate with the leave of the court. 20 PA. 
CONS. STAT. ANN. § 3314 (Purdon 1975). Indeed, an estate executor 
breaches his trust if he continues to operate a trade or business on behalf of 
an estate in the absence of a testamentary direction, court order, or the 
consent of all interested persons. In re Kurkowski’s Estate, 487 Pa. 295, 301- 
02, 409 A.2d 357, 361 (1979). Nevertheless, an executor may operate a 
decedent’s business for a limited time for the purpose of selling the business 
as a going concern, winding up the business by converting the assets into cash, 
or performing existing contracts of the decedent. Kurkowski’s, 487 Pa. at 302, 
409 A.2d at 361. 

Even if Boatman were acting within the confines of Pennsylvania law in 
continuing the business of Purveyors in the name of the decedent’s estate 
(which is possible if Boatman is himself the beneficiary of his mother’s estate 
and thus can validly assert that all “interested persons" consent to the 
continuation of decedent’s business), the Secretary would nevertheless be 
justified in denying Purveyors’ application. Since Boatman has de facto 
control of Purveyors, as Purveyors readily admits on its PACA application, we 
find that even as an executor, Boatman is an officer of Purveyors within the 
meaning of 7 U.S.C. § 499d(d)(a). Since Boatman is an officer of Purveyors 
within the meaning of 7 U.S.C. § 499d(d)(a), the Secretary is entitled to 
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conclude that Purveyors is unfit for licensing because Boatman has violated 
PACA time and time again. See 7 U.S.C. § 499d(d). 

Even if we accepted Purveyors’ argument that Boatman’s affiliation with 
Purveyors does not violate PACA because Williamsport Produce was formed 
after the May 17, 1987, bond and consent requirement of the Pennsylvania 
District Court expired (which we do not), Boatman’s other violations of 
PACA more than justify the Secretary’s decision. We also reject Purveyors’ 
argument that Boatman did not violate the order suspending the PACA 
license of Williamsport Produce when Williamsport Produce continued to 
operate after its PACA license was suspended because Boatman operated 
Williamsport Produce as an executor, not as an individual, for the same 
reasons discussed above. Except with the Secretary's approval, PACA 
prohibits a PACA licensee from employing anyone "responsibly connected" 
with any person whose PACA license has been revoked. See 7 U.S.C. § 
499h(b). Boatman was responsibly connected to Rinella’s when its license was 
revoked. He may only work for a PACA licensee with the approval of the 
Secretary, approval which the Secretary is justified in refusing to give. 


V. 


The Secretary did not abuse his discretion in denying Purveyors a PACA 
license. We will deny the Petition for Review. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


DISCIPLINARY DECISIONS 


In re: DIAMOND TOMATO CO. 
PACA Docket No. D-90-508. 
Decision and Order filed July 2, 1990. 


Failure to make full prompt payment. 


The Judicial Officer affirmed the Decision and Order by Judge Hunt (ALJ) publishing the 
finding that respondent has committed willful, repeated, and flagrant violations of section 2 of 
the Act, based on respondent’s failure to make full payment promptly to six sellers for 23 lots 
of tomatoes, with a portion of that amount not paid at all or not paid in full. This case is 
governed by numerous precedents, summarized in Jn re The Caito Produce Co., 48 Agric. Dec. 
____ (June 1, 1989). 


Edward M. Silverstein, for Complainant. 

Carol Barker, Houston, TX, for Respondent. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.),° in which 
Administrative Law Judge James Hunt (ALJ) filed an initial Decision and 
Order on March 26, 1990, publishing the finding that respondent has 
committed willful, repeated, and flagrant violations of § 2 of the Act (7 U.S.C. 
§ 499b), by failing to make full payment promptly to 6 sellers for 23 lots of 
tomatoes, with a portion of that amount not paid at all or not paid in full. 

On May 24, 1990, respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 


“See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 
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U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35)."” On June 1, 
1990, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case, 
except that the effective date of the order is changed in view of the appeal. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the "Act," instituted by a complaint filed on November 21, 1989, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period December 1987 through April 1989 respondent purchased, 
received and accepted, in interstate commerce, from seven sellers, 29 lots of 
tomatoes, a perishable agricultural commodity, but failed to make full 
payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $268,958.30. 

A copy of the complaint was served upon respondent which filed an 
answer, on December 21, 1989, admitting that it still owed two of those sellers 
at least $120,144.80.’ Moreover, even though the amounts which it paid those 
shippers is not made clear in its answer, it appears that the respondent has 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 


‘As to transactions nos. 18-23 involving 4 Star Tomato, Inc., respondent alleged that it was 
awaiting the Secretary’s decision in a pending reparation case as to the amount it owed the shipper. 
Official notice, pursuant to 7 C.F.R. § 1.141(6) is taken of the pendency of that matter. See 4 Star 
Tomato, Inc. v. Diamond Tomato Co., PACA Docket No. R-88-155. As the respondent cannot be 
said to have violated the Act by failing to pay 4 Star Tomato, Inc., for these disputed transactions 
while the reparation proceeding is pending, the complainant has withdrawn its allegation regarding 
them. 
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failed to make full payment promptly to the remaining four shippers in the 
total amount of $103,681.00.2 Therefore, upon the motion of the 
complainant, the following Decision and Order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Diamond Tomato Co., is a corporation whose address is 
3020 Produce Row, Houston, Texas 77023. 

2. Pursuant to the licensing provisions of the Act, license number 880606 
was issued to respondent on January 28, 1988. This license terminated on 
January 28, 1989, pursuant to section 4(a) of the Act (7 U.S.C. § 499d(a)) 
when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period December 1987 through April 1989, respondent purchased, received 
and accepted in interstate commerce, from six sellers, 23 lots of tomatoes, a 
perishable agricultural commodity, but failed to make full payment promptly 
of the agreed purchase prices, or balances thereof, in the total amount of 
$225,320.80. 

Conclusions 


Respondent’s failure to make full payment promptly with respect to the 23 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


This case is governed by numerous precedents, summarized in Jn re The 
Caito Produce Co., 48 Agric. Dec. ___ (June 1, 1989), attached as an 
Appendix to this decision. Caito explains that under the Department’s well- 
settled sanction policy, failure to pay for produce (exceeding a de minimis 
amount) results in the revocation of the respondent’s license, or an equivalent 


As to ABC Farms, Inc., while respondent admits that it still owes the shipper $9,000.00, 
respondent also admits that it failed to make prompt payment to ABC Farms, Inc., in the 
amount of $1,495.00. 
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order finding that a non-licensed violator has engaged in repeated or flagrant 
violations of the Act. 
For the foregoing reasons, the following order should be issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This order shall take effect on the 30th day after service of this Decision 
and Order on respondent. 


APPENDIX 


In re The Caito Produce Company, 48 Agric. Dec. (June 1, 1989). 
[Not published herein.-Editor] 


In re) MAGNOLIA FRUIT and PRODUCE CO., INC. 
PACA Docket No. D-89-509. 
Decision and Order filed July 6, 1990. 


Failure to make full prompt payment. 


The Judicial Officer affirmed the Decision and Order by Judge Baker (ALJ) publishing the 
finding that respondent has committed willful, repeated, and flagrant violations of section 2 of 
the Act, based on respondent’s failure to make full payment promptly to 19 sellers for 54 lots 
of produce, with a portion of that amount not paid at all or not paid in full. This case is 
governed by numerous precedents, summarized in Jn re The Caito Produce Co., 48 Agric. Dec. 
____ Gune 1, 1989). 


Edward M. Silverstein, for Complainant. 

Stephen P. McCarron, Silver Spring, MD, for Respondent. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),’ in which 
Administrative Law Judge Dorothea A. Baker (ALJ) filed an initial Decision 
and Order on July 1, 1989, publishing the finding that respondent has 
committed willful, repeated, and flagrant violations of § 2 of the Act (7 U.S.C. 
§ 499b), by failing to make full payment promptly to 19 sellers for 54 lots of 
produce, with a portion of that amount not paid at all or not paid in full. 

On October 17, 1989, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35)." On 
May 9, 1990, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case, 
except that the effective date of the order is changed in view of the appeal. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the "Act," instituted by a complaint filed on February 7, 1989, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period August through December 1987, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 19 sellers, 54 
lots of fruits and vegetables, all being perishable agricultural commodities, but 


“See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 


“The position of Judicial Officer was established pursuant to the:Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $213,666.07. 

On May 12, 1989, the complainant filed a "Motion for a Decision" which 
was duly served upon respondent. Thereafter, on June 14, 1989, the 
respondent filed a "Response to Motion for a Decision and Request for 
Hearing." The complainant, on July 10, 1989, filed its "Reply to Respondent’s 
Opposition to Complainant’s Motion for a Decision." The respective positions 
of the parties have been considered. The respondent’s request for a hearing 
is denied. The pleadings contain admissions of fact which make issuance of 
the herein Decision and Order appropriate. Also, official notice is taken of 
Respondent’s Bankruptcy Schedule A-3, "Creditors Having Unsecured Claim 
Without Priority," a copy of which was attached as Appendix A to 
complainant’s "Reply to Respondent’s Opposition." Fava & Company, Inc., 46 
Agric. Dec. 79 (1984) (Ruling on Certified Question), 44 Agric. Dec. 870 
(1985). 

A copy of the complaint was served upon respondent which filed an 
answer thereto admitting all of the material allegations of the complaint.’ 
As an affirmative defense, respondent alleges that it has filed a petition in 
bankruptcy and that this action is precluded by 11 U.S.C. § 362. In doing so, 
respondent has ignored the provision of the Bankruptcy Code which 
specifically permits the complainant to continue to bring disciplinary actions 
against PACA licensees for violations of the Act even though the licensee files 
a bankruptcy petition. See 11 U.S.C. § 525. Also see Zwick v. Freeman, 373 
F.2d 110 (2d Cir.), cert. denied, 389 U.S. 835 (1967); Marvin Tragash Co. v. 
United States Dept. of Agr., 524 F.2d 1255 (Sth Cir. 1975); Melvin Beene 
Produce Co. v. Agricultural Marketing Serv., 728 F.2d 347 (6th Cir. 1984); and 
In re Fresh Approach, Inc., 49 B.R. 494 (Bankr. N.D. Tex. 1985). For reasons 
more fully set forth in complainant’s “Reply to Respondent’s Opposition," the 
respondent has failed to state any meritorious defense to the allegations made 


‘Respondent submits that, although it failed to make full and prompt payment to its produce 
suppliers that it is making some payment to all of its suppliers who filed timely trust notices under 
section S of the Act (7 U.S.C. § 499e). While this may resolve part of its obligations to those 
suppliers, it will not satisfy its obligation, under the PACA, to make timely payment to all of its 
suppliers irrespective of whether they claimed an interest in the statutory trust which respondent is 
obligated to maintain under section 5. See Finer Foods Sales Co., Inc., 41 Agric. Dec. 1154, 1165 
(1982), aff'd sub nom. Finer Foods Sales Co., Inc. v. Block, 708 F.2d 774 (D.C. Cir. 1983). 
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against it.? Accordingly, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Magnolia Fruit & Produce Co., Inc., is a corporation, 
whose mailing address is P.O. Box 230427, Houston, Texas 77223-0427. 

2. Pursuant to the licensing provisions of the Act, license number 700747 
was issued to respondent on November 17, 1969. This license was renewed 
annually but terminated on November 17, 1988, pursuant to section 4(a) of the 
Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required annual 
renewal fee. 

3. As more fully set forth in paragraph 7 of the complaint, during the 
period August through December 1987 respondent purchased, received and 
accepted in interstate and foreign commerce, from 19 sellers, 54 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $213,666.07. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 54 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Respondent admits that it failed to make prompt payment to its produce suppliers as 
alleged in the complaint, although it did deny owing them the specific amounts alleged in the 
complaint. Unless the amount which the respondent would suggest it owes these produce 
suppliers is de minimis, and it has not made such a suggestion, this denial is insubstantial. See 
Veg-Mix, Inc., 44 Agric. Dec. 1583, 1590 (1985), aff'd and remanded sub nom. Veg-Mix, Inc. v. U.S. 
Dept. of Agriculture, 832 [F.2d] 601 (D.C. Cir. 1987). In the complaint, it is alleged that the 
respondent owes 19 produce shippers $213,666.07; in its Schedule A-3, the respondent admits 
that it owes 14 of these 19 shippers a total of $427,041.51. It further should be noted that, 
because of the trust provision in the PACA, the bankruptcy court has already ordered that the 
respondent pay seven of these 14 shippers a total of $63,384.95. Respondent admits, in its 
Schedule A-3, that the total it owed these seven shippers was $183,914.82. Therefore, even if it 
paid them the $63,384.95, it admits it still owes them $120,529.87. 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


This case is governed by numerous precedents, summarized in Jn re The 
Caito Produce Co., 48 Agric. Dec. ___ (June 1, 1989), attached as an 
Appendix to this decision. Caito explains that under the Department’s well- 
settled sanction policy, failure to pay for produce (exceeding a de minimis 
amount) results in the revocation of the respondent’s license, or an equivalent 
order finding that a non-licensed violator has engaged in repeated or flagrant 
violations of the Act. 

Respondent’s contention that this proceeding is barred by the automatic 
stay provision of the Bankruptcy Code is without merit for the reasons set 
forth in Caito and in Complainant’s Reply to Respondent’s Appeal. 

For the foregoing reasons, the following order should be issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This order shall take effect on the 30th day after service of this Decision 
and Order on respondent. 


APPENDIX 


In re The Caito Produce Company, 48 Agric. Dec. (June 1, 1989). 
{Not published herein.-Editor] 


In re: MAGNOLIA FRUIT and PRODUCE CO., INC. 
PACA Docket No. D-89-509. 
Stay Order filed October 3, 1990. 


Edward M. Silverstein, for Complainant. 
Allan R. Kahan, Silver Spring, MD, for Respondent. 
Stay Order issued by Donald A. Campbell, Judicial Officer. 


The order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 
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In re: H. SACKS & SONS PRODUCE, INC. 
PACA Docket No. D-89-511. 
Decision and Order filed June 19, 1990. 


Failure to make full payment promptly. 


Purpose of PACA explained. "Full payment promptly" defined. Payment agreement altering 
requirement of full prompt payment must be in writing. "Willful" defined. 


Edward M. Silverstein, for Complainant. 
Robert N. Carpenter, Sr., for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is a disciplinary proceeding brought pursuant to the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. §§ 499a 
et seq.; the "PACA"), the Regulations promulgated pursuant to the PACA (7 
C.F.R. §§ 46.1 through 46.45), and the Rules of Practice Governing Formal 
Adjudicatory Administrative Proceedings Instituted by the Secretary (7 C.F.R. 
§§ 1.130 through 1.151; the "Rules of Practice"). The proceeding was 
instituted by a Complaint filed on February 9, 1989, by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States Department 
of Agriculture. Complainant alleged that Respondent, H. Sacks & Sons 
Produce, Inc., violated section 2 of the PACA (7 U.S.C. § 499b) by failing to 
make full payment promptly of the agreed purchase prices for 217 lots of 
perishable agricultural commodities in the total amount of $166,331.63. In the 
Complaint, Robert N. Carpenter, Sr., also was named as a respondent. 
However, at the hearing, I granted Complainant’s motion to dismiss that 
portion of the Complaint. (Tr. 5) Respondent’s March 17, 1989 Answer 
denied the alleged violations. 

I presided over a hearing on April 18, 1990, in Westbury, New York. 
Complainant was represented by Edward M. Silverstein, Esq., Office of the 
General Counsel, U.S. Department of Agriculture. Respondent was 
represented by Mr. Robert N. Carpenter, Sr. The parties filed proposed 
findings of fact, proposed conclusions of law and briefs on June 8 and June 
11, 1990. All proposed findings, proposed conclusions and arguments have 
been considered. To the extent indicated they have been adopted. Otherwise, 
they have been rejected as irrelevant or not supported by the evidence. 
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Findings of Fact 


1. Respondent, H. Sacks & Sons Produce, Inc., is a corporation whose 
mailing address was Drawer C, East Quogue, New York 11942. (Complaint 
q{ 1 and 2; Answer 4 1) 

2. Pursuant to the licensing provisions of the PACA, license number 
770690 was issued to Respondent on February 10, 1977. This license was 
renewed annually, but terminated on February 10, 1989, pursuant to section 
4(a) of the PACA (7 U.S.C. § 499d(a)) when Respondent failed to pay the 
annual renewal fee. (Complaint { 3; CX 1; Tr. 104-05, 118) 

3. During the period from October 5, 1989 through December 14, 1987, 
Respondent purchased, received, and accepted 217 lots of perishable 
agricultural commodities, from 14 sellers, in interstate commerce, but failed 
to make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $166,331.63. (See Complaint { 5; Tr. 16-20, 45, 
50, 91-98, 103-05, 111-113; CX 3) 

4. Robert N. Carpenter, Sr., was responsible for the management, 
direction, and control of Respondent during, at least, the period October 1987, 
through January 1988. (CX 2; Tr. 24-26, 29-30, 36-38, 40-41, 91-95, 97-102, 
107) 

5. As a result of a lawsuit brought by Respondent’s produce creditors 
pursuant to the Act’s trust provision, 7 U.S.C. § 499e(c), the produce creditors 
received, approximately $74,000.00 of the, approximately, $236,000.00 which 
was owed to them by Respondent for produce purchases in interstate 
commerce. (Tr. 16-20) 

6. The acts of Respondent in failing to make full payment promptly of the 
agreed purchase prices for the 217 lots of produce it purchased, received, and 
accepted, as more specifically alleged in paragraph 5 of the Complaint, 
constitute flagrant and repeated violations of section 2 of the PACA (7 U.S.C. 
§ 499b). 


Discussion and Conclusions of Law 


The PACA was enacted to regulate and control the handling of fresh fruits 
and vegetables. 71 Cong. Rec. $2163 (May 29, 1929). Its passage was due to 
the severe losses that shippers and growers were suffering because of unfair 
practices by commission merchants, dealers, and brokers. H.R. Rep. 1041, 
7ist Cong., 2d Sess. (1930)). Its primary purpose was to provide a practical 
remedy to small farmers and growers who were vulnerable to the sharp 
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practices of financially irresponsible and unscrupulous brokers in perishable 
agricultural commodities. Chidsey v. Guerin, 443 F.2d 584 (6th Cir. 1971); 
O’Day v. George Arakelian Farms, Inc., 536 F.2d 856 (9th Cir. 1976). 
"Accordingly, certain conduct by commission merchants, dealers, or brokers 
[was] declared to be unlawful. 7 U.S.C. § 499b." Id. at 858. Enforcement is 
effectuated through a system of licensing with penalties for violation. H. Rep. 
1041, 71st Cong., 2d Sess. (1930) 3. See, also, George Steinberg and Son, Inc. 
v. Butz, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 


I. Respondent Violated the PACA 


Section 2(4) of the PACA (7 U.S.C. § 499b(4)) makes it unlawful, inter 
alia, for any commission merchant, dealer, or broker to fail to "make full 
payment promptly" of its obligations with regard to transactions involving 
perishable agricultural commodities made in interstate commerce. "[F]ull 
payment promptly" is defined by the Department (7 C.F.R. § 46.2(aa)(5)) as 
requiring payment of the agreed purchase prices for produce within 10 days 
after the day on which the produce is received and accepted. Complainant 
alleges that Respondent violated the PACA and the Regulations by failing to 
make full and prompt payment of the agreed purchase prices with respect to 
the 217 transactions involving perishable agricultural commodities, in interstate 
commerce, for a total of $166,331.63. Respondent, in effect, does not deny 
the fact of these violations, but argues that its violations were not wilful. At 
the hearing, Respondent did not dispute the fact that it failed to make full 
payment promptly as required by the PACA. (Tr. 138) Some of the 
$166,331,63 indebtedness has been paid late. (Tr. 16-20) This does not 
materially alter the fact of Respondent’s violations. See, Baltimore Tomato 
Co., Inc., 39 Agric. Dec. 412 (1980); and V.P.C., Inc., 41 Agric. Dec. 734 
(1982). 

Respondent’s defense that some of the creditors orally extended 
Respondent’s time to pay (post-hearing submissions, pages 1-2) lacks merit. 
As the Judicial Officer held in Jn re Valencia Trading Co., PACA Docket No. 
D-88-535 (October 26, 1989) and other cases cited therein, 7 C.F.R. § 
46.2(aa)(11) requires that parties who elect to vary the request of “full 
payment promptly" must reduce their agreement to writing before entering 
into the transaction and the party who claims the existence of such an 
agreement has the burden of proving it. 

Respondent also contended that it was precluded from paying its produce 
creditors because the Bank and the Henry A. Pollak Riverhead Corp. brought 
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legal actions against it, seeking payment for lawful debts, in which its bank 
account was “frozen.” (Tr. 128-29; RX 1, 2, 3) I disagree. The evidence 
indicates that those legal actions were brought because the Respondent 
already had not been paying its bills on time. (RX 1, 2, and 3) The evidence 
further indicates that it wasn’t paying its bills on time because it lacked funds. 
(Tr. 31-32, 36, and 154-56) Thus, Respondent’s argument that, though it 
wanted and intended to pay its produce bills, but was prevented from doing 
so, lacks merit. 

In addition, contrary to Respondent’s argument in { 8 of its Answer, this 
action is not subject to the nine month limitation set forth in § 6(a) of the 
PACA (7 US.C. § 499f(a)). See Melvin Beene Produce v. Agricultural 
Marketing Serv., 728 F.2d 347, 349-50 (6th Cir. 1984). Even though that laches 
applies to the Secretary, it would not apply to the circumstances present here 
which are similar to those in Melvin Beene. 

Respondent’s failures to make timely payment, clearly violate the 
prohibitions of section 2 of the PACA (7 U.S.C. § 499b). Atlantic Produce, 
35 Agric. Dec. 1631 (1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 
439 U.S. 819 (1978). Moreover, the numerous violations committed by 
Respondent constitute flagrant and repeated violations of the PACA. 


American Fruit Purveyors v. United States, 630 F.2d 370, 373-374 (Sth Cir. 
1980); G. Steinberg & Son, Inc., 32 Agric. Dec. 236 (1973), aff'd sub nom., 
George Steinberg and Son, Inc. v. Butz, supra, 491 F.2d 988. Also see Zwick 
v. Freeman, 373 F.2d 110, 115 (2d Cir., cert. denied, 389 U.S. 835 (1967); Reese 
Sales Company v. Hardin, 458 F.2d 183 (9th Cir. 1972); Atlantic Produce, 
supra, 35 Agric. Dec. 1631; J.H. Norman & Son Distributing Co., 37 Agric. 
Dec. 705, 709 (1978): 


Respondent’s violations are malum prohibitum - not malum in se. 
Accordingly, there is no inconsistence between the finding that 
[respondent] conducted himself responsibly and honorably, and the 
finding that respondent’s failure to pay over $48,000 for produce in 73 
transactions and $200 in brokerage fees in 20 transactions constitutes 
repeated, flagrant and wilful violations of the Act. 


Respondent has denied that its violations were wilful. This denial is 
irrelevant as the sanction sought by Complainant is not revocation or 
suspension of its license, but publication of a finding that it committed 
repeated and flagrant violations of the PACA and it is only in the former 
circumstance that wilfulness is made an issue. See G. Steinberg & Son, supra, 
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32 Agric. Dec. 236, 262-63. However, these violations were wilful. A violation 
is wilful if, irrespective of evil motive or erroneous advice, a person 
intentionally does an act prohibited by a statute or if a person carelessly 
disregards the requirements of a statute. Henry S. Shatkin, 34 Agric. Dec. 296 
(1975); G. Steinberg & Son, Inc., supra, 32 Agric. Dec. 236, 263-269; Goodman 
v. Benson, 286 F.2d 896 (7th Cir. 1961). See also, American Fruit Purveyors 
v. Untied States, supra, 630 F.2d 370 at 374: 


"Under PACA, an action is wilful if a prohibited act is done 
intentionally, irrespective of evil intent, or done with careless disregard 
of statutory requirements." 


Respondent knew or should have known that it could not make prompt 
payment for the large amount of perishables it was ordering, yet Respondent 
continued to make purchases. Respondent was aware of the Act’s 
requirements yet it continued to buy produce over a three month period 
knowing that each purchase would result in another violation. Respondent 
should have made sure that it had sufficient capital with which to operate. 
Wayne Cusimano, Inc., 40 Agric. Dec. 1154 (1981), aff'd, 692 F.2d 1025 (6th 


Cir. 1982). It did not and, consequently, could not pay its suppliers. Under 
these circumstances, Respondent was clearly operated in careless disregard of 
the payment requirements of the PACA, and Respondent’s violations were, 
therefore, wilful. Atlantic Produce, supra, 35 Agric. Dec. 1631, 1641; Rudolph 
John Kafcsak, 39 Agric. Dec. 683 (1980), aff'd. mem., 673 F.2d 1329 (6th Cir. 
1981). 


II. When It Committed Its Violations of the PACA, Respondent Was 
Under the Management, Direction, and Control of Robert _N. 
Carpenter, Sr. 


Respondent has denied, that, when it committed its violations of the 
PACA, it was under the management, direction, and control of Robert N. 
Carpenter, Sr. Respondent contends that Robert Carpenter’s wife, Cecille, 
was operating Respondent. I disagree. 

Mr. Kenneth Shanahan, vice president of Norstar Bank (the "Bank") 
testified that Mr. Carpenter approached the Bank to seek a loan to purchase 
Respondent from Mr. Arnold Sacks. (Tr. 24-25) He further testified that Mr. 
Carpenter told the Bank that he, Carpenter, "would be the owner and 
operator of H. Sacks." (Tr. 25) In addition, Mr. Carpenter was authorized 
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to issue checks on all four of Respondent’s checking accounts. In fact, he was 
the only person authorized to issue checks on two of those accounts. (Tr. 29- 
30) Also, Mr. Shanahan testified that Mr. Carpenter always represented 
Respondent in meetings with the Bank. (Tr. 37-38) Thus, Mr. Carpenter 
held himself out as being in control of Respondent. (See, also RX 1, 2, and 
3) 

Mr. Charles Parrott, a USDA investigator, testified that, when he asked 
Mrs. Carpenter for access to the Respondent’s records, she referred him to 
Mr. Carpenter. (Tr. 91) Mr. Parrott also testified that Mr. Carpenter had 
told him that he (Carpenter) decided when Respondent would pay its bills and 
that Carpenter demonstrated that he was well aware of the totality of 
Respondent’s produce indebtedness. (Tr. 92-95) Also, Mr. Carpenter was 
receiving significant amounts of money, about $80,000.00, from Respondent 
despite Respondent’s failures to make prompt payment for its produce 
purchases. (Tr. 98-99) In addition, Mr. Michael Legault, Respondent’s 
former office manager, told Mr. Parrott that Mr. Carpenter made all business 
decisions for Respondent. (Tr. 101-02) 

Since Mr. Carpenter was in the court room and failed to rebut this 
testimony, I conclude that Mr. Parrott’s testimony is accurate. See Ludwig 
Casca, 34 Agric. Dec. 1917, 1929 (1975). 

The only evidence that Mr. Carpenter was not responsible for the 
management, direction, and control of Respondent is Mrs. Carpenter’s 
testimony. I found Mrs. Carpenter’s testimony to be inconsistent and 
unbelievable. She testified that Mr. Carpenter “helped" her, "bought from the 
market" for Respondent and gave directions to Respondent’s employees. (Tr. 
125-26 and 147) But Mrs. Carpenter also testified that: 

1. She had no experience in the produce business before purchasing 
Respondent from her husband; 

2. She had no educational background which prepared her to operate a 
produce business; 

3. She never purchased produce for Respondent; 

4. She gave Mr. Carpenter notes, unsecured by any assets, in payment for 
Respondent; 

5. She did not open the business in the morning, but Carpenter did; 

6. She was employed as an "office worker" before buying Respondent and 
that she spent her working hours at Respondent’s office answering phones, 
posting accounts, and doing "general" office work; and that 
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7. She referred Mr. Parrott to Mr. Carpenter when Mr. Parrott asked for 
access to Respondent’s records, because "[s]}ometimes men like to work with 
men." (Tr. 131-36, 146-47) 

Moreover, when she was asked specific questions about who made certain 
critical business decisions for Respondent, Mrs. Carpenter’s answers were 
quite equivocal. For example: 

Q. [By Mr. Silverstein] Who decided when bills were to be paid? 

A. [Mrs. Carpenter] Probably me. 

Q. If Mr. Carpenter told Mr. Parrott as he did that the checks were 

in his drawer and that he decided when to mail them out, how could 

you decide when payment was to be made? 

. I probably went and said, ‘Robert, I think we should pay these.’ 
. How did you know which checks were in Robert’s drawer? 
. That’s probably where he kept them. 

* * * * * 


Q. Did you go into that desk drawer on a regular basis? 


A. From time to time. 


Q. It’s your testimony that you went into the drawer, that you saw a 
check and that you then told Robert that it ought to be mailed out? 


A. Say that we probably should pay it. 
oe. Wo ea, vase 
Q. It’s your testimony that Robert Carpenter lied to Mr. Parrott when 


he told Mr. Parrott that he was the one who decided when to mail out 
checks? 
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A. I wasn’t there. I don’t know what he said. J can’t say that he lied 
or didn’t lie. 


Q. You heard Mr. Parrott testify that that’s what he was told. If that’s 
what he was told, was it true or wasn’t it? 


A. I don’t know. 


[Emphasis supplied]. (Tr. 141-42) 


Therefore, I conclude that Mr. Carpenter, and not his wife, was 
responsible for the management, direction, and control of Respondent. 


Ill. The Appropriate Sanction 


As a sanction for the violations, Complainant seeks publication of a finding 
that Respondent, under the management, direction, and control of Robert N. 
Carpenter, Sr., committed repeated, and flagrant violations of the PACA. 
Considering the number of Respondent’s violations, seriousness of the 
violations, impact of violations on the industry as a whole; the interests of the 
Secretary in ensuring that the trust relationship which exists between members 
of this multibillion dollar industry is maintained, and the financial status of 
Respondent, the sanction requested by Complainant is appropriate. J.H. 
Norman & Sons Distributing Co., supra, 37 Agric. Dec. 705; G. Steinberg & 
Son, supra, 32 Agric. Dec. 236. 


Order 


Respondent, under the management, direction and control of Robert N. 
Carpenter, Sr., committed repeated and flagrant violations of the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). 

The above finding shall be published. 

This Order shall become final and effective 35 days after service of this 
Decision and Order upon Respondents, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice (7 C.F.R. 

1.145). 
F oes of this Decision and Order shall be served upon the parties. 

[This Decision and Order became final July 28, 1990.-Editor]} 
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In re: SID GOODMAN and CO., INC. 
PACA Docket No. D-89-523. 
Decision and Order filed September 26, 1990. 


Commercial bribery - Violations of § 2(4) of PACA - Reporting, accounting and payment 
violations - Negative inference from failing to testify or invoking Fifth Amendment - Complaint 
adequate - Preponderance of evidence required - Wilful. 


The Judicial Officer affirmed the decision of Judge Kane (ALJ) revoking respondent’s license 
for reporting, accounting and payment violations arising out of respondent’s surreptitious 
payments to the buying agents of respondent’s customers, in violation of § 2(4) of the Perishable 
Agricultural Commodities Act. A licensee has an implied duty not to corrupt the employees of 
its customers, by making surreptitious payments to their buying agents. A negative inference 
may be drawn because officers and employees of respondent did not offer testimony in defense 
of their actions and invoked the protection of the Fifth Amendment. The complaint, together 
with complainant’s later documents advising respondent of complainant’s legal theories, 
adequately advised respondent of the matters of fact and law asserted by complainant. 
Respondent’s violations were willful. Complainant’s evidence exceeds a preponderance of the 
evidence, which is all that is required. The Act and regulations are sufficiently definite to 
withstand a due process challenge. The sanction of revocation is not too severe, considering the 
serious nature of respondent’s violations. 


Edward M. Silverstein, for Complainant. 

Edward M. Ruckert, Neil J. Welch, Jr., and Jennifer K. Wirick, Washington, D.C., for 
Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in which 
Administrative Law Judge Paul Kane (ALJ) filed an Initial Decision and 
Order on February 28, 1990, revoking respondent’s license for reporting, 
accounting and payment violations arising out of respondent’s surreptitious 
payments to the buying agents of respondent’s customers. 

On May 2, 1990, respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 


“See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 
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U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). On June 1, 
1990, the case was referred to the Judicial Officer for decision. 
Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 


§ 1.145(d)), was requested by respondent, but is denied inasmuch as the case 
has been fully briefed and oral argument would appear to serve no useful 


purpose. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case (with omissions 
shown by dots and changes by brackets), except that the effective date of the 
order is changed in view of the appeal. Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This decision is promulgated pursuant to the Administrative Procedure 
Act, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended, Pub. L. 95- 
251, March 27, 1978, 92 Stat. 183, and the Rules of Practice of the 
Department of Agriculture Governing Formal Adjudicatory Administrative 
Proceedings, 7 C.F.R. §§ 1.130-.151 (1989). 


The Director of the Fruit and Vegetable Division of the Department’s 
Agricultural Marketing Service, by complaint filed April 18, 1989, alleges that 
Sid Goodman & Company, Inc., hereinafter the respondent, a licensee of the 
Department, has willfully, flagrantly and repeatedly violated the Perishable 
Agricultural Commodities Act, June 10, 1930, ch. 436, 46 Stat. 531, as 
amended, Apr. 13, 1934, ch. 120, 48 Stat. 584; Aug. 20, 1937, ch. 719, 50 Stat. 
725; June 29, 1940, ch. 456, 54 Stat. 696; Oct. 1, 1962, Pub. L. 87-725, 76 Stat. 
673; Nov. 4, 1969, Pub. L. 91-107, 83 Stat. 182; Nov. 1, 1978, Pub. L. 95-562, 
92 Stat. 2381; Dec. 22, 1981, Pub. L. 97-98, Title XI, 95 Stat. 1269; Oct. 15, 
1982, Pub. L. 97-352, 96 Stat. 1667; May 7, 1984, Pub. L. 98-273, 98 Stat. 166, 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 


‘5 U.S.CA. §§ 554, 557 (West 1977 & Supp. 1989) [hereinafter cited as unofficially codified]. 
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hereinafter the Act, or PACA specifically § 2(4) thereof.2_ The complaint 
features the monies respondent gave, surreptitiously, to employees, of two 
different customers, without notifying those customers, to induce the purchase 
of perishable agricultural commodities. Specifically, the complaint alleges that 
respondent gave more than $66,000 to William Crandall, an employee, of 
Magruder, Inc., and more than $41,000 to Henry Hernandes, an employee of 
Fresh Value, Inc., in order to induce Messrs. Crandall and Hernandes to 
purchase perishable agricultural commodities from respondent. The 
complaint alleges that Messrs. Crandall and Hernandes were authorized to 
make purchases of produce on behalf of their respective employers. The 
respondent was advised upon the issuance of the complaint that this conduct 
warrants the revocation of its license to engage in the sale of produce. 

Respondent filed a motion for a more definite statement on May 10, 1989, 
asking that complainant be required to specify which of the four unnumbered 
clauses contained in section 2(4) of the PACA that the complaint alleges that 
respondent had violated. Respondent also filed an answer denying the 
allegations of the violations. 

A prehearing order was issued by the administrative law judge on August 
2, 1989, requesting that complaint counsel disclose the legal theories 
supporting the prosecution. Counsel responded on August 2, 1989, that 
"Respondent violated section 2(4) of the Perishable Agricultural Commodities 
Act, 1930 . . . by giving money or something of value to employees of two of 
its customers to induce those employees to make purchases from it on behalf 
of their employers without informing the employers of this arrangement.” 

On August 4, 1989, complaint counsel was again requested to clarify the 
legal theories supporting the case. Counsel responded on August 9, 1989, 
revealing that respondent’s actions would be proved to have violated the first 
three unnumbered clauses of 7 U.S.C.A. § 499b(4). 

An oral hearing was held on September 27-28, 1989, in Washington D.C., 
before the undersigned. Subsequently, proposed findings and briefs were filed 
by counsel. To the extent indicated, they are adopted herein. All other 
proposed findings, conclusions, and arguments are rejected as being irrelevant, 
or lacking legal or evidentiary bases. In this opinion, "Tr." refers to the 
transcript of the public hearing. "CX" refers to the numbered exhibits offered 


77 U.S.C.A. § 499b(4) (West 1980 & Supp. 1989) [hereinafter cited as unofficially codified]. 


*Complainant’s response filed August 2, 1989. 
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by complaint counsel. "RX" refers to the numbered exhibits offered by 
respondent’s counsel. 

The United States Department of Agriculture, hereinafter the Department, 
is represented by Edward M. Silverstein, Esq., Washington, D.C. Sid 
Goodman & Company, Inc., is represented by Edward M. Ruckert, Esq., Neil 
J. Welch, Jr., Esq., and Jennifer K. Wirick, Esq., Washington, D.C. 

Upon consideration of all matters of record, the following Findings of Fact 
are made and Conclusions of Law reached. As a result, violations are found 
as alleged, and there is entered an order as requested by complaint counsel. 


Findings of Fact 


1. Respondent, Sid Goodman & Company, Inc., is a corporation engaged 
in the fresh produce wholesale business. Its address is Maryland Wholesale 
Produce Market, Bldg. A, Units 2-12, Jessup, Maryland 20194. (Complaint; 
Answer) 

2. Respondent was issued a license numbered 681265 on January 29, 1980, 
pursuant to section 4 of the PACA. The license has been renewed annually 
and was next subject to renewal on or before January 29, 1990. (Complaint; 
Answer; Tr. 31-2; CX 1) 

3. Respondent operates as a produce dealer on the Maryland Wholesale 
Produce Market in Jessup, Maryland. Respondent purchases produce from 
out-of-state shippers and sells the produce so purchased in the Baltimore and 
Washington areas. Respondent also accepts produce on consignment from 
out-of-state shippers and sells the produce in the Baltimore and Washington 
areas, on behalf of consignors. Two of respondent’s customers are Magruder, 
Inc., hereinafter Magruder, and Fresh Value, Inc., hereinafter Fresh Value. 
(Tr. 13-14, 99-100, 101-02, 118; CX 2, 3, 6, 10, 13, 16, 17) 

4. The Fruit and Vegetable Division, Agricultural Marketing Service, of 
the Department, received a complaint from M. Offutt Co., Inc., hereinafter 
referred to as M. Offutt Co., 1500 Parker Street, Dallas, Texas 75215, in 
which M. Offutt Co. sought reparation from respondent with respect to five 
lots of produce which respondent handled on consignment on its behalf. M. 
Offutt Co. requested that the Department conduct an investigation to 
determine whether the accounts of sale which respondent presented to it were 
accurate. (Tr. 13-4, 32-3; CX 2) 

5. A Department employee, Mr. James Bright, was assigned to investigate 
M. Offutt Co.’s complaint. Mr. Bright conducted an investigation at 
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respondent’s place of business on August 8-9, August 16-19, August 29, and 
October 4, 1988. (Tr. 13-4, 18-29) 

6. During the course of the investigation, Mr. Bright discovered that 
respondent was making payments to employees of two of its customers. Mr. 
Bright learned that respondent was paying 25¢ per package for produce 
purchased on behalf of Magruder, by William Crandall, the produce buyer for 
Magruder, and on behalf of Fresh Value, by Henry Hernandes, the produce 
buyer for Fresh Value. Respondent admits, by its answer, that Messrs. 
Crandall and Hernandes were delegated authority to make produce purchases 
on behalf of their respective employers. Mr. Bright notified his supervisors, 
who instructed him to return to the respondent’s place of business and obtain 
clarification and additional information. Mr. Bright continued his investigation 
on October 17 through November 18, 1988. Mr. Bright was accompanied by 
Ms. Kathy Feiffer, also an employee of the Department. (Tr. 22-31) 

7. William Crandall was employed by Magruder from 1977 through 1988. 
Magruder operates 14 retail supermarkets located in Maryland, Virginia and 
Washington, D.C. In or about 1981, Mr. Crandall was promoted to Assistant 
Vice President and Produce Buyer for Magruder. Mr. Crandall at all times 
relevant herein was in charge of the produce operations for Magruder. (Tr. 
112-14, 131; RX B, pp. 14-15) 

8. From January 1987 through December 1987, officers and employees of 
respondent, David Goodman, Donna Goodman, or Leon Goodman (Tr.93-94, 
119, 173; RX B, pp. 27, 36-37) made respondent’s checks based on a package 
calculation (RX B, p. 27), totalling more than $38,000, and issued and gave 
these checks to Mr. Crandall for the produce he purchased from respondent 
on behalf of Magruder, in order to induce Mr. Crandall to purchase 
perishable agricultural commodities from respondent. These payments 
amounted to more than $27,000 between January 1988 and September 1988. 
(Tr. 22-24, 33-47, 113-14; CX 3, 4, 5, 6, 7, 8, 9, 10) Mr. David Goodman is 
identified as an owner of respondent or as an individual responsibly connected 
thereto. (CX 1) 

9. Mr. Crandall did not inform his superiors at Magruder that he was 
receiving a payment per package for the produce he purchased from 
respondent on behalf of Magruder. (Tr. 116-17, 119, 158-60; RX B, pp. 39-40, 
90, 94-96, 99-101) 

10. Magruder has a policy prohibiting employees from taking gifts or 
gratuities of any kind from vendors. The policy provides [emphasis added}: 
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It will not be permissible for any Store Employee or Manager to 
accept or Solicit Gifts, Premiums, Free Goods or Monetary Items from 
the trade at any time. This will include any and everything from a cup 
of coffee, T-Shirts, Ball Hats and gifts of greater value. As certain 
vendors will occasionally deliver gifts or premiums to a residence, it 
will be understood that such gifts and premiums are property of 
Magruder and must be turned in to the office immediately upon their 
being received. 


Obviously the trade does offer up many incentives and premiums 
from time to time in an effort to increase their volume. In all instances 
you will be expected to communicate such promotions back to the 
office and directions will be given on how to handle such deals. 


Violations of this policy will result in serious disciplinary action up 
to and including termination of employment. (RX 1; Tr. 115, 152-55, 
231-32) 


11. The capital stockholders, directors and officers of Magruder, except 
Mr. Crandall, were not aware that Mr. Crandall was receiving a per package 
payment from respondent for purchasing perishable agricultural commodities 
from it on behalf of Magruder. (Tr. 115-17, 119, 159-60; RX, pp. 94-96, 99- 
101) 

12. Mr. Crandall’s employment with Magruder terminated in November 
1988. (Tr. 114; RX B, pp. 38-39) 

13. Henry Hernandes was employed by Fresh Value from 1983 through 
1988. Fresh Value operates four retail supermarkets in Virginia and 
Maryland. Mr. Hernandes was in charge of the produce operations for the 
company. (Tr. 88-90) 

14. From April 1987 through September 1988, officers and employees of 
respondent, David Goodman, Donna Goodman, or Leon Goodman (Tr. 93-94, 
119, 173; RX B, pp. 27, 36-37) made respondent’s checks, based on a package 
calculation, totalling more than $41,000, and issued and gave these checks to 
the spouse of Mr. Hernandes for the produce Mr. Hernandes purchased from 
respondent on behalf of Fresh Value, in order to induce Mr. Hernandes to 
purchase perishable agricultural commodities from respondent. (Tr. 22-24, 33- 
35, 47-53, 89-90, 167-74; CX 11, 12, 13, 14, 15, 16, 17) Mr. David Goodman 
is identified as an owner of respondent or as an individual responsibly 
connected thereto. (CX 1) 
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15. Mr. Hernandes did not inform his superiors at Fresh Value, that he 
was receiving a payment per package for the produce he purchased from 
respondent on behalf of Fresh Value. (Tr. 91-92, 174-75) 

16. Fresh Value has a policy prohibiting employees from taking gifts or 
gratuities of any kind from vendors. (Tr. 90-91) 

17. The capital stockholders, directors and officers of Fresh Value, except 
Mr. Hernandes, were not aware that Mr. Hernandes was receiving a payment 
per package from respondent for purchasing perishable agricultural 
commodities from it on behalf of Fresh Value. (Tr. 91-92, 110) 

18. Mr. Hernandes’ employment with Fresh Value terminated in or around 
November 1988. (Tr. 93) 

19. Respondent did not inform either the superiors of Mr. Crandall at 
Magruder nor the superiors of Mr. Hernandes at Fresh Value that it was 
giving their respective employees, Messrs. Crandall and Hernandes, a payment 
per package for produce that each employee purchased from respondent on 
their employers’ behalf. (Tr. 92-94, 119) 

20. Respondent’s invoices to Magruder and Fresh Value, and respondent’s 
accountings to M. Offutt Co. did not reflect respondent’s payments to Messrs. 
Crandall and Hernandes. (Tr. 22-24, 33-53, 167-174; CX 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17) 


Statutes and Regulations 


Respondent is alleged to have violated the PACA in the following specific 
section: 


It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce-- 


(4) For any commission merchant, dealer, or broker to make, for 
a fraudulent purpose, any false or misleading statement in connection 
with any transaction involving any perishable agricultural commodity 
which is received in interstate or foreign commerce by such commission 
merchant, or bought or sold, or contracted to be bought, sold, or 
consigned, in such commerce by such dealer, or the purchase or sale 
of which in such commerce is negotiated by such broker; or to fail or 
refuse truly and correctly to account and make full payment promptly 
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in respect of any transaction in any such commodity to the person with 
whom such transaction is had; or to fail, without reasonable cause, to 
perform any specification or duty, express or implied, arising out of any 
undertaking in connection with any such transaction; or to fail to 
maintain the trust as required under section 499e(c) of this title.* 


The Secretary’s definitions of relevant sections of PACA are expressed in 
the following regulations: 


(y) “Truly and correctly to account" means, in connection with: 


(1) Consignments, to account by rendering a true and 
correct statement showing the date of receipt and date of final 
sale, the quantities sold at each price, or other disposition of the 
produce, and the proper, usual or specifically agreed upon 
selling charges and expenses properly incurred or agreed to in 
the handling thereof, plus any other information required by § 
46.29. 


(z) “Account promptly," except when otherwise specifically 
agreed upon by the parties, means rendering to the principal a true and 
correct accounting: 


(2) In connection with consignment . . . transactions, within 10 
days after the date of final sale with respect to each shipment, or within 
20 days from the date the goods are accepted at destination, whichever 


(aa) “Full payment promptly" is the term used in the Act in 
specifying the period of time for making payment without committing 


7 U.S.C.A. § 499b(4). 
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a violation of the Act. "Full payment promptly," for the purpose of 
determining violations of the Act means: 


(1) Payment of net proceeds for produce received on consignment 

. within 10 days after the date of final sale with respect to each 
shipment, or within 20 days from the date the goods are accepted at 
destination, whichever comes first. . . 2 


The Secretary’s regulations further describe the general duties of licensees 
in the following language: 


It is impracticable to specify in detail all of the duties of brokers, 
commission merchants, joint account partners, growers’ agents and 
shippers because of the many types of businesses conducted. 
Therefore, the duties described in these regulations are not to be 
considered as a complete description of all of the duties required but 
is merely a description of their principal duties. The responsibility is 
placed on each licensee to fully perform any specification or duty, 
express or implied, in connection with any transaction handled subject 
to the Act.° 


The duties of licensees who accept produce on consignment are outlined 
as follows: 


(a) General. All licensees who accept produce for sale on 
consignment . . . are required to exercise reasonable care and diligence 
in disposing of the produce promptly and in a fair and reasonable 
manner.... Complete and detailed records shall be prepared and 
maintained by all commission merchants . . . covering produce received, 
sales, quantities lost, dates and cost of repacking or reconditioning, 
unloading, handling, freight, demurrage or auction charges, and any 
other expenses which are deducted on the accounting, in accordance 
with the provisions of § 46.18 through § 46.23. When rendering 
account sales for produce handled for or on behalf of another, an 


7 CF.R. § 46.2 (1989). 


7 CFR. § 46.26 (1989). 
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accurate and itemized report of sales and expenses charged against the 
shipment shall be made. It is a violation of section 2 of the Act to fail 
to render true and correct accounting in connection with 
consignments... Charges which cannot be supported by proper 
evidence in the records of the commission merchant . . . shall not be 
deducted. The commission merchant . .. may be held liable for any 
financial loss and for other penalties provided by the Act, due to his 
negligence of failure to perform any specification or duty, express or 
implied, arising out of any transaction subject to the Act.’ 


Statutory authority to revoke respondent’s license is based on the 
following: 


(a) Whenever (a) the Secretary determines, as provided in 
section 499f of this title, that any commission merchant, dealer, or 
broker has violated any of the provisions of section 499b of this title, 
or ..., the Secretary may publish the facts and circumstances of such 
violation and/or, by order, suspend the license of such offender for a 
period not to exceed ninety days, except that, if the violation is flagrant 
or repeated, the Secretary may, by order, revoke the license of the 
offender. . . * 


The imposition of sanctions by Federal agencies is restricted by the 
Administrative Procedure Act. It provides: 


(a) This section applies, according to the provisions thereof, to 
the exercise of a power or authority. 


(b) A sanction may not be imposed or a substantive rule or 
order issued except within jurisdiction delegated to the agency and as 
authorized by law. 


(c) | When application is made for a license required by law, the 
agency, with due regard for the rights and privileges of all the 


"7 CF.R. § 46.29(a) (1989). 


7 US.CA. § 499h(a). 
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interested parties or adversely affected persons and within a reasonable 
time, shall set and complete proceedings required to be conducted in 
accordance with sections 556 and 557 of this title or other proceedings 
required by law and shall make its decision. Except in cases of 
willfulness or those in which public health, interest, or safety requires 
otherwise, the withdrawal, suspension, revocation, or annulment of a 
license is lawful only if, before the institution of agency proceedings 
therefor, the licensee has been given-- 


(1) notice by the agency in writing of the facts or conduct 
which may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance 
with all lawful requirements. 


When the licensee has made timely and sufficient application for a 
renewal or a new license in accordance with agency rules, a license 
with reference to an activity of a continuing nature does not expire 
until the application has been finally determined by the agency.’ 


Discussion 


It is not disputed nor at issue that respondent is a commission merchant, 
dealer or broker, nor that the commodities involved in these transactions were 
produce, nor that sales and consignments were the means by which these 
items entered interstate commerce. 

At issue is whether respondent violated 7 U.S.C.A. § 2(4) of the PACA in 
its reporting requirements: (1) by making false statements on the invoices it 
submitted to its customers, Magruder and Fresh Value, and (2) by making 
false statements on accounting to its consignors and by failing to account truly 
and correctly, and make full payment promptly to those consignors. Also at 
issue is whether respondent failed to perform an implied duty it owed to its 
customers, Magruder and Fresh Value. The failure of respondent to not 
corrupt the employees of Magruder and Fresh Value, and to inform Magruder 
and Fresh Value of the per package payment to these employees is identified 
as the failure of an implied duty. The failure of this implied duty presents a 


°5 U.S.CA. § 558. 





1180 PERISHABLE AGRICULTURAL COMMODITIES ACT 


novel question, as this is the first case, examining secret payments by a 
produce supplier to its customers’ employees brought under this statute. 
The remaining issue resolves the application of 5 U.S.C.A. § 558 to the 
sanction sought by this action. 
The PACA makes it unlawful in interstate or foreign commerce: 


[for any commission merchant, dealer, or broker to make, for a 
fraudulent purpose, any false or misleading statement in connection 
with any transaction involving any perishable agricultural commodity . 
. . or to fail or refuse truly and correctly to account and to make full 


payment promptly. . . .”° 


This section prohibits submitting false invoices, or false statements therein 
and making a false and fraudulent accounting. Michael Scalise, Sr., 12 Agric. 
Dec. 1105 (1953). The evidence indicates that respondent charged its 
customers, Magruder and Fresh Value, a maximum surcharge of 25¢ per 
package for produce it sold to them and then recaptured and paid these 
aggregate sums to Messrs. Crandall and Hernandes. (Tr. 22-24, 33-53, 167-74; 
CX 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17; RX B, pp. 27, 29) The 
invoices submitted to Magruder and Fresh Value, by respondent, did not 
indicate that an additional charge was being made on each package of produce 
purchased from respondent for payment to their employees. Neither 
Magruder nor Fresh Value was aware that respondent was giving their 
employees a per package payment. (Tr. 91-94; 119) 

Most frequently the sales prices on the invoices to Magruder exceeded by 
75¢, per package, the sales prices listed on the accounting to the consignor, 
M. Offutt Co. on sales to Magruder; 50¢ was paid for freight costs and 25¢ 
was paid to Mr. Crandall. (Tr. 22-24; CX 3) Respondent did not consider 
the 25¢ per package payment as part of the sales price it was charging 
Magruder as it did not include it on the accounting it sent to its consignor. 
(Tr. 22-24, 33-36; CX 3) 

These actions violated the PACA. The invoices submitted to Magruder 
and Fresh Value were false and misleading and were made for the purposes 
of fraudulently obtaining a 25¢ per package payment, which was then passed 
under-the-table to Messrs. Crandall and Hernandes. 


"7 US.CA. § 499b(4). 
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Respondent has also violated PACA by making false statements on its 
accounting and by failing to account truly and correctly, and make full 
payment promptly to a consignor. Harry Klein Produce Corp., 46 Agric. Dec. 
134, aff'd sub nom. Henry Klein Produce Corp. v. U.S.D.A., 831 F.2d 403 (2d 
Cir. 1987). A commission merchant, dealer or broker, in connection with a 
consignment transaction, is required to provide a true and correct statement 
showing the date of receipt, date of final sale, quantities sold at each price, or 
other disposition of the produce."' "Full payment promptly" requires 
payment of the net proceeds for produce received on consignment within 10 
days after the day on which the last sale was made.” 

The consignor, M. Offutt Co., located in Dallas, Texas, sought reparation 
from respondent with respect to five lots of produce which respondent 
handled on consignment on its behalf. An investigation by the Fruit and 
Vegetable Division, Agricultural Marketing Service, revealed several 
discrepancies between that which respondent reported to M. Offutt Co. and 
the respondent’s records. The total number of sales of M. Offutt Co. property 
by respondent to its customers did not equal the total number of packages 
received by respondent from M. Offutt Co. (Tr. 18) This was determined by 
comparing the number of packages received by respondent from M. Offutt 
Co., which was recorded in respondent’s receiving book, to the sales invoices 
created by the respondent when it sold the produce to Magruder. (Tr. 20-21) 
There were instances where particular lots were received but not recorded as 
sold. There were also instances of produce sold that was not recorded as 
received. (Tr. 21-22) 

From these records, it became apparent that sales to Magruder suffered 
a 75¢ discrepancy between the invoice price and the price reported by 
respondent to M. Offutt Co. The accounting submitted to M. Offutt Co. did 
not explain the discrepancy between the sales price charged to Magruder and 
the sales price reported back to it. The respondent was receiving 25¢ more 
from Magruder than it was accounting and paying to M. Offutt Co.; 50¢ per 
package was recognized and paid for freight costs. (Tr. 22-24, 33-36; CX 3) 
[Although respondent later paid M. Offutt Co. the amount which the 
Department’s investigators found due, after being advised of the investigators’ 


"7 CFR. § 46.2(y)(1). 


"7 C.F.R. § 46.2(aa). 
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findings (see Tr. 29), that is not a sufficiently mitigating circumstance to affect 
the sanction here.]} 

Another violation of the PACA exists upon respondent’s failure to perform 
an implied duty it owed to its customers, Magruder and Fresh Value. This 
duty was to not corrupt the employees of these customers, and to inform 
Magruder and Fresh Value of the per package payment to these individuals. 

The PACA makes it unlawful for a commission merchant, dealer, or 
broker ". . . to fail, without reasonable cause, to perform any specification or 
duty, express or implied, arising out of any undertaking in connection with any 
such transaction...."* The Department’s regulations offered as an 
elaboration of the PACA, specify that a licensee has the responsibility ". . . 
to fully perform any specification or duty, express or implied, in connection 
with any transaction handled subject to the Act."* Thus, the PACA and 
regulations, both recognize the existence of duties owed by middlemen to their 
customers and require these licensed cogs to acknowledge the duties they 
assume with the grant of a license, by both affirmative actions, such as 
providing accurate tallies, and by displays of restraint, such as avoiding that 
which is occasionally called “payola." 

The plain language of the statute, the point at which interpretation 
commences, Mallard v. United States District Court, 490 U.S. __, 109 S. Ct. 
1814, 1818, 104 L.Ed.2d 318 (1989), makes it certain that those whose 
applications have brought them PACA licenses, hold those licenses pursuant 
to duties, and even in the disjunctive, those duties are expressed or implied. 
Here, the focus is on implied duties, and whether such are defined; or, indeed, 
whether such duties need be defined. 

The PACA was enacted to protect growers and shippers of fresh fruits and 
vegetables from a variety of unfair practices engaged in by commission 
merchants, dealers and brokers. Congress intended to lay down certain rules 
as to what would be considered fair conduct. 71 Cong. Rec. $2162, $2163 
(daily ed. May 29, 1929). The primary purpose of the PACA "... was to 
provide a practical remedy to small farmers and growers who were vulnerable 
to the sharp practices of financially irresponsible and unscrupulous brokers in 
perishable commodities. See, H.R. Rep. 1041, 71st Cong., 2d Sess. (1930)." 
Chidsey v. Guerin, 443 F.2d 584, 587 (6th Cir. 1971); See also O’Day v. George 


57 U.S.CA. § 499b(4). 


“7 CE.R. § 46.26. 
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Arakelian Farms, Inc., 536 F.2d 856, 857-58 (9th Cir. 1976); Harry Klein 
Produce Corp., 46 Agric. Dec. 134, 142, aff'd sub nom. Harry Klein Produce 
Corp. v. U.S.D.A., 831 F.2d 403 (2d Cir. 1987). The purposes of the PACA 
are effectuated through a system of licensing with penalties for violations, 
George Steinberg & Son, Inc. v. Butz, 491 F.2d 988 (2d Cir.), cert. denied, 419 
USS. 830, 95 S. Ct. 53, 42 L.Ed.2d 55 (1974). 

The legislative history also reflects that in enacting the PACA, Congress 
sought to encourage fair trading practices in the produce industry: 


The Perishable Agricultural Commodities Act was enacted in 1930 to 
encourage fair trading practices in the marketing of perishable 
commodities by suppressing unfair and fraudulent business practices in 
marketing fresh and frozen fruits and vegetables . . . and providing for 
collecting damages from any buyer or seller who fails to live up to his 
contractual obligations. 


H.R. Rep. No. 543, 98th Cong., 1st Sess. 3 (1984); See also S. Rep. No. 1122, 
8ist Cong., 1st Sess. 2 (1949); H.R. Rep. No. 1041, 71st Cong., 2d Sess. 2 
(1930). The legislative history of PACA does not cast either approbation or 
censure upon the type of activity displayed by respondent. However, there is 
an indication that Congress had, in 1942, a heightened concern about the 
contractual dealings in the produce industry. The clause "... or to fail, 
without reasonable cause, to perform any specification or duty, express or 
implied, arising out of any undertaking in connection with any such transaction 
..." was added at the same time Congress added the words ". . . and make 
full payment, . . ." as the result of a Federal court decision. H.R. Rep. No. 
1840, 77th Cong., 2d Sess. (1942). Congress was so concerned about the 
contractual relationships between growers on one hand, and commission 
merchants, dealers and brokers that on the other they made the failure to 
promptly make payments a violation of the PACA. From this it can be 
inferred that Congress wanted to assure that general commercial duties to 
deal fairly would be required of PACA licensees. 

This is consistent with the history of the PACA which supports a 
conclusion that members of the produce industry have an obligation to deal 
fairly with one another--at arm’s length; United Fruit and Vegetable Co., 40 
Agric. Dec. 396 (1981), aff'd sub nom. United Fruit and Vegetable Co. v. 
Director of the Fruit & Vegetable Div., 668 F.2d 983 (8th Cir.), cert. denied, 456 
U.S. 1007, 102 S. Ct. 2299, 73 L.Ed.2d 1302 (1982); The Connecticut Celery 
Co., 40 Agric. Dec. 1131 (1981) (to assure equality of bargaining power, the 
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regulations prohibit renegotiation of a contract to extend payment); Bruce 
Church, Inc. v. Leonard O’Day Co., 31 Agric. Dec. 676 (1972); Hastings Potato 
Growers Assoc. v. M. Singer’s Sons Corp., 20 Agric. Dec. 734 (1961) 
(renegotiated contract is voidable when a party to it withholds a material fact 
he was bound to disclose). 

Respondent’s per package payment to its customers’ employees to induce 
them to purchase produce is similar to the practice of commercial bribery, 
which is defined as: 


... [T]he "offer of consideration to another’s employee or agent in the 
expectation that the latter will, without fully informing his principal of 
the ‘gift,’ be sufficiently influenced by the offer to favor the offeror over 
other competitors." 2 Callman, The Law of Unfair Competition 
Trademarks and Monopolies § 49 (3rd ed. 1968). 


National Beef Packing Co., 36 Agric. Dec. 1722, 1728 (1977), aff'd sub nom. 
National Beef Packing Co. v. Secretary of Agriculture, 605 F.2d 1167 (10th Cir. 
1979). 

The practice of commercial bribery has been found to be a violation of the 
Packers and Stockyards Act,’° National Beef Packing Co., id., and the 


Robinson-Patman Amendments to the Clayton Act,'* Grace v. EJ. Kozin Co., 
538 F.2d 170 (7th Cir. 1976); Fitch v. Kentucky-Tennessee Light & Power Co., 
136 F.2d 12, 16 (6th Cir. 1943). It has also been held to be an unfair trade 
practice under section 5 of the Federal Trade Commission Act,'” American 
Distilling Co. v. Wisconsin Liquor Co., 104 F.2d 582 (7th Cir. 1939). 

Section 5 of the Federal Trade Commission Act prohibits "... unfair 
methods of competition in commerce, and unfair or deceptive acts or practices 


in commerce.""* The term “unfair” is not defined in the Act. Congress 


intended to a make a broad delegation of power to regulate and control unfair 


57 U.S.CA. § 192 (1988). 
615 U.S.C. § 13(c) (1988). 
15 U.S.CA. § 45 (1988). 


"Id. 
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methods of competition. Congress further intended to provide the Federal 
Trade Commission with broad discretion in interpreting section 5: 


It is impossible to frame definitions which embrace all unfair practices. 
There is no limit to human inventiveness in this field. Even if all 
known unfair practices were specifically defined and prohibited, it 
would be at once necessary to begin over again. If Congress were to 
adopt the method of definition, it would undertake an endless task.” 


Limitless human inventiveness prevents the Congress from the adoption of 
legislation specifying each and every type of commercial behavior which might 
be avoided. Hence, it created a general frame-work and assigned the 
administrative agencies with specific expertise the tasks of identifying and 
prohibiting unfair practices. Congress used the terms "... express and 
implied duties . . ." rather than specify all practices that would be a violation 
of the PACA, for that is an impossible task. 

An examination of cases dealing with commercial bribery explains why it 
has been held to be an unfair trade practice. The matter has been addressed 
at the Department of Agriculture in National Beef Packing Co., id. at 1728-29: 


Commercial bribery is considered unfair and prohibited by the 
courts and administrative agencies because of its actual and possible 
effects on competition in the marketplace. An individual or company 
which makes payments to the employee of another to influence buying 

‘... interposes an obstacle to the competitive opportunity of 
other traders which is in no way related to any economic 
advantage possessed by him.’ It is the inevitable consequence 
of commercial bribery, as it is also with other unfair business 
practices, that competitors will adopt similar tactics to procure 
business. ‘No matter what the character of the competitors’ 
goods, as far as quality is concerned and in the matter of price, 
such an organization will find it extremely difficult, if not 
impossible, to sell the goods upon the basis of their quality and 
price alone, in the presence of the competitor’s entertainment 


American Cyanamid Co. v. FTC, 363 F.2d 757, 769 (6th Cir. 1966) (citation omitted). 
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policy....’ 2 Callman, The Law of Unfair Competition 
Trademarks and Monopolies § 49 (3rd ed. 1968). 


Additional rationale castigating commercial bribery is found in Holiday 
Food Services, Inc., 45 Agric. Dec. 1034, 1043 (1986), aff'd sub nom. Holiday 
Food Services, Inc. v. Department of Agriculture, 820 F.2d 1103 (9th Cir. 1987): 


Commercial bribery offends both morality and the law. It is an evil 
which destroys the integrity of competition, the heart of commerce, by 
poisoning the judgment of the people who make business decisions. 
Bribed purchasing agents do not make their decisions based solely on 
the comparative merits of competing products available in the 
marketplace. Their distorted judgment inevitably disadvantages 
competing products untainted by bribes. The only way the 
disadvantaged can compete is to offer a bigger bribe, since it becomes 
difficult, if not impossible, to compete on the basis of price, quality or 
service. Unchecked, the practice can spread through the market, 
destroying fair competition everywhere. 


Commercial bribery has been determined to be an unfair trade practice, 
and Congress’ goal in enacting the PACA was to prohibit unfair trading 
practices in the produce industry. Congress specifically noted that there were 
to be implied duties. The language “implied duty" may be interpreted to 
encompass the allegations present here. Respondent owed an implied duty 
to Magruder and Fresh Value to refrain from corrupting their employees. A 
PACA licensee is obligated to refrain from offering a payment to a customer’s 
employee to encourage the employee to purchase produce from it on behalf 
of the employer. (Tr. 201-02) On the other hand, if the employee seeks such 
a payment from the licensee, the licensee is affirmatively obligated to report 
that request to its customer. (Tr. 202, 207-11) 

The payments by respondent to Messrs. Crandall and Hernandes, without 
permission of Magruder and Fresh Value, is a violation of section 2(4) of the 
PACA. The payments were made to induce Messrs. Crandall and Hernandes 
to purchase produce from respondent. Such payments can have the effect of 
destroying competition in the produce industry since those purchasers 
receiving kickbacks are most likely to purchase produce from the sellers 
paying them. Payments such as these can also affect the buyer’s decision so 
that the employee may not be purchasing the best quality produce at the best 
price for the employer. The practice of payments by respondent was an evil 
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and corrupt practice likely to interrupt the flow of competition and fair 
dealing in the produce industry. 

Counsel to respondent argues that the complaint counsel failed to show 
that the alleged payments resulted in any inducement. Mr. Crandall received 
$38,021.95 (CX 4) in checks from respondent during 1987. These checks, 50 
in number, were written each week during the calendar year except during the 
month of September 1987, and recorded covert activity for most business days 
of the year. All checks were based on fluctuating quantities at 25¢, except 
during October when sums were additionally calculated on quantities at 10¢. 
These checks were signed by three different individuals named Goodman and 
were endorsed by William, and often, Dorothy Crandall. During 1987, the 
smallest check drawn on respondent and made payable to William Crandall 
was $236; the largest was $1,549. Each check, which passed through 
Mr. Crandall’s financial institutions, contained a memo section which related 
the amount of the check to invoices and shipment records of produce sold 
daily to Magruder by respondent. (CX 4, 5,6) The frequency of the dates 
on which respondent incurred a liability to Mr. Crandall is sufficient to 
establish that Mr. Crandall had established a proprietary interest in the 
commercial relationships which existed between respondent and Magruder. 
Respondent paid Mr. Crandall more than $100 for each day Magruder had its 
doors open for business. In 1987, beginning in April, and continuing through 
December, checks were also written each week by three different individuals 
named Goodman to Jenifer Hernandes, the spouse of Fresh Value’s produce 
buyer, Henry Hernandes. These checks were for amounts exceeding $16,000. 
In the latter part of 1987, these monies were returned to respondent in 
payment for purchases of produce which the Hernandes’ began selling to a 
trade other than that serviced by Fresh Value. Hence, respondent’s payoffs 
to Henry Hernandes, which were an expense to Fresh Value as a cost of 
goods sold, were used in a speculative venture potentially in competition with 
Mr. Hernandes’ employer, Fresh Value. (CX 11-13; Tr. 47-50, 168-171) 

Respondent’s counsel contends that officials of Magruder and Fresh Value 
authorized secret payments to their produce buyers. Stanford Steppa, 
Executive Vice President and co-owner of Magruder, and Leopoldo Alonzo, 
President and owner of Fresh Value, denied knowledge of these payments. 
Counsel contends the testimony of these individuals is not credible, relying 
instead on the deposition of William Crandall to argue that Mr. Steppa knew 
of the payments from respondent to Mr. Crandall. (RX B) Counsel would 
thrust credibility upon Mr. Crandall’s deposition because statements were 
made against his interest. 
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Messrs. Steppa and Alonzo appeared at the hearing. I saw and heard 
them testify and I determine that their testimony was entirely credible. I did 
not have a chance to see or hear Mr. Crandall, even though a subpoena was 
issued to compel his attendance. (RX A) A deposition by Mr. Crandall, 
given in a private civil case, was offered by respondent’s counsel and received 
into evidence. He was not cross-examined by complaint counsel. However, 
a thorough examination of the deposition results in the conclusion that in fact 
Mr. Crandall did not inform Mr. Steppa of the per package payment he had 
received from respondent. (RX B, pp. 39-40, 90, 94-96, 99-101) This 
evidence, combined with the testimony of Mr. Steppa, indicates that 
Mr. Steppa did not have knowledge that respondent’s employees were paying 
Mr. Crandall for each package of produce purchased from it. (Tr. 115-17, 
119, 158-60) The evidence also substantiates that Mr. Alonzo of Fresh Value 
did not know that respondent was making the payments to Mr. Hernandes. 
(Tr. 91-92, 110, 174-75) In fact, Jenifer Hernandes testified that she and her 
husband, Henry, went to great lengths to prevent Mr. Alonzo from learning 
of the payments they were receiving from respondent. (Tr. 171, 174-75) 

It is relevant that officers and employees of respondent did not offer 
testimony in defense of their actions. (Tr. 195) Mr. David Goodman, who 
issued checks on behalf of respondent to Mr. Crandall and Mrs. Hernandes 
(See for example CX 5, pp. 37, 40, 43, 106, 145), appeared pursuant to 
subpoena issued pursuant to complaint counsel’s request, but declined to 
testify. Mrs. Donna Goodman, who also issued checks on behalf of 
respondent to Mr. Crandall and Mrs. Hernandes (See for example CX 5, pp. 
49, 61, 67), likewise appeared pursuant to subpoena issued pursuant to 
complaint counsel’s request, but declined to testify. Mr. Leon Goodman, who 
also issued checks to Mr. Crandall and Mrs. Hernandes (See for example CX 
5, pp. 46, 55, 64, 91, 100, 115), was not subpoenaed. A negative inference may 
be drawn from this failure of evidence; Ludwig Casca, 34 Agric. Dec. 1917, 
1929 (1975). Respondent’s witnesses who are employees of Sid Goodman & 
Company, Inc., all refused to testify and invoked the protection of the Fifth 
Amendment of the United States Constitution. In civil cases, a negative 
inference may be drawn from the refusal of a witness to testify. Baxter v. 
Palmigiano, 425 U.S. 308, 318, 96 S. Ct. 1551, 47 L.Ed.2d 810 (1976). These 
witnesses were the only witnesses who could have testified that they had 
informed Magruder and Fresh Value of the payments, but they chose not to 
offer their testimony. 

Respondent’s counsel argues that Messrs. Steppa and Alonzo should have 
known about the payments from respondent to their employees, because they 
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themselves have accepted payoffs. (Tr. 91, 103-05, 114-17, 151, 153-54, 224-27, 
240, 250) Respondent’s counsel states that it is a common practice in the 
produce industry to influence a buyer’s decision with payoffs. However, the 
examples which respondent cites as so-called payoffs are supplier promotions 
and incentive awards occasionally given to customers by produce suppliers. 
Two of the examples consisted of cash payments. (Tr. 103-04, 117) In each 
example, Messrs. Steppa and Alonzo were aware of the payments and allowed 
them. (Tr. 90-91, 115, 152-55, 231-32; RX 1) 

Respondent’s counsel argues that as a matter of law, Magruder and Fresh 
Value are charged with the knowledge of the payments from respondent to 
Messrs. Crandall and Hernandes. Respondent cites to 7 U.S.C.A. § 499p and 
7 C.F.R. § 46.41 which refer to acts committed by agents of licensees, i.e., 
commission merchants, dealers and brokers. Respondent argues that these 
also obtain application to customers and employees of the licensees. 
However, the licensee in this case is respondent, not its customers. Therefore, 
these sections are inapplicable. 

For support of its argument that knowledge of the secret payments ought 
to be imputed to Magruder and Fresh Value, respondent cites to cases 
discussing general agency law that a principal is liable for the acts of its agent. 
These cases refer to a situation where the agent is acting with apparent 
authority and is able to bind the principal. However, four of the five PACA 
reparation decisions cited by respondent, held that an agent acting within the 
scope of this apparent authority bound his principal where a party relied in 
good faith and would have suffered a loss had the agency relationship not 
been upheld. Tom Moore Co. v. Amigomex, Inc., 42 Agric. Dec. 1668 (1983); 
Western Cold Storage Co. v. Schons, 38 Agric. Dec. 903 (1979); George 
Arakelian Farms, Inc. v. Leonard O’Day Co., 31 Agric. Dec. 1395 (1972); 
Nach-DeCamp Co. v. S. Albertson Co., 13 Agric. Dec. 283 (1954). The fifth 
case does not present facts which are comparable to the facts here. See 
Southland Produce Co. v. Delta Packing Co., 41 Agric. Dec. 981 (1982). 

In this case, the Goodmans drafted checks to Mr. Crandall and 
Mrs. Hernandes personally, not to Magruder or Fresh Value. Indeed the 
checks to Mrs. Hernandes were written so as to assure that her husband’s 
supervisors at Fresh Value would not have knowledge of this scheme. (Tr. 
172) There is no evidence that either Magruder or Fresh Value authorized 
their employees to act as their agents in accepting the per package payment 
from respondent, or even that Messrs. Crandall and Hernandes purported to 
represent their employers in entering into the illicit agreements with 
respondent. 
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Respondent’s counsel contends that the Robinson-Patman Act” should 
have been the Federal statute here charged, rather than the PACA. [Since] 
the Department of Agriculture has no jurisdiction to enforce the Robinson- 
Patman Act in an action to cancel respondent’s license [, respondent’s 
contention is without merit. We need only consider whether respondent 
violated the PACA.] 


Respondent argues that complainant has violated respondent’s right to 
notice and due process in this case by failing to advise respondent of the 
nature of this hearing, the legal authority under which it was held, and the 
matters of law asserted. 

As has been noted, this is a disciplinary proceeding to have respondent’s 
license revoked. It has been determined that a license is a property right 
which cannot be taken away without notice and due process of law. Barry v. 
Barchi, 443 U.S. 55, 64, 99 S. Ct. 2642, 61 L.Ed.2d 365 (1979). The 
Administrative Procedure Act also imposes notice and due process 
requirements on administrative hearings. 5 U.S.C. § 554(b) (1988). The 
notice and due process requirements are explained as follows: 


Under the Administrative Procedure Act § 5(b), 5 U.S.C. § 554(b), 
persons entitled to notice of an administrative hearing must be 
informed of “the matters of fact and law asserted." However, the 
purpose of the Act is satisfied, and there is not due-process violations, 
if the party proceeded against "understood the issue" and "was afforded 
full opportunity" to justify its conduct .... 


Golden Grain Macaroni Co. v. FTC, 472 F.2d 882, 885-86 (9th Cir. 1972), cert. 
denied, 412 US. 918, 93 S. Ct. 2730, 37 L.Ed.2d 144 (1973). Here it is clear 
that respondent was aware of the "matters of fact and law asserted." The 
complaint, combined with Complainant’s Response to August 2, 1989, Pre- 
Hearing Order, Complainant’s August 9, 1989, Response, and Complainant’s 
Proposed Findings of Fact, Conclusion, and Order, informed respondent of 
complainant’s legal theories and the factual allegations thereof. Respondent 
appeared at the hearing and presented evidence. Respondent then filed 


15 U.S.CA. § 13(c). 
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Proposed Findings of Fact, Conclusions of Law, and Order, and Brief. 
Respondent did not make a request for more time to respond. The issues in 
this case were litigated and respondent had an opportunity to defend itself. 
Respondent understood the allegations and was afforded full opportunity to 
respond. Respondent’s right to notice and due process have not been violated 
in this proceeding. 

Respondent’s failure to submit true and accurate invoices to Magruder and 
Fresh Value and its failure to account truly and correctly, and make full 
payment promptly to a consignor, constitute willful violations of the PACA. 
They also constitute a violation of the implied duties owed by this licensee to 
its customers. A violation is willful if a person intentionally does an act 
prohibited by a statute or if a person carelessly disregards the requirements 
of a statute. George Steinberg & Son, Inc., id. at 994. See also, The Caito 
Produce Co., 48 Agric.Dec.___, PACA Docket No. D-88-511 (June 11, 1989). 
These willful violations warrant the revocation of respondent’s license 
pursuant to 5 U.S.C.A. § 558. 


Conclusion 


Respondent has willfully violated 7 U.S.C.A. § 499b of the PACA by 
making false statements on invoices it submitted to Magruder and Fresh 
Value, by making false statements on accounting to its consignor M. Offutt 
Co., and by failing to account truly and correctly, and make full payment 
promptly to its consignor, and by violating its implied duty not to corrupt the 
employees of its customers and by not informing Magruder and Fresh value 
of the per package payments to their respective employees. 

Accordingly, based on the attached Findings of Fact and Conclusion, the 
following Order is entered. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 
Respondent contends that the evidence does not adequately support the 


ALJ’s findings of fact, but an examination of the record in this proceeding 
reveals that complainant has shown much more than a preponderance of the 
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evidence to support the allegations of the complaint, which is all that is 
required.” 

Respondent contends that its actions did not violate the Act and 
regulations, and that its due process rights were violated because the Act and 
regulations are not sufficiently definite. However, I am in agreement with the 
ALJ’s views in this respect. 

Respondent further contends that the sanction of revocation is too severe, 
but here, again, I am in agreement with the ALJ. The serious nature of the 
violations, and the reasons why respondent’s license should be revoked, were 
explained by James Frazier, Assistant Chief, PACA Branch, Fruit and 
Vegetable Division, Agricultural Marketing Service, USDA (Tr. 199-203). 

For the foregoing reasons, the following order should be issued. 


Order 


The license of Sid Goodman & Company, Inc., is revoked. 
This Order shall take effect on the 30th day after service of this Decision 
and Order on respondent. 


In re: SID GOODMAN and CO., INC. 
PACA Docket No. D-89-523. 
Stay Order filed October 29, 1990. 


Edward M. Silverstein, for Complainant. 

Edward M. Ruckert, Neil J. Welch, Jr., and Jennifer K. Wirick, Washington, D.C., for 
Respondent. 

Stay Order issued by Donald A. Campbell, Judicial Officer. 


The order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 


1See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); Jn re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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REPARATION DECISIONS 


PANDOL BROS., INC. vy. PREVOR MARKETING INTERNATIONAL, INC. 
PACA Docket No. R-89-212. 
Decision and Order issued July 5, 1990. 


Damages - Accepted goods - Recovery for loss of Profits - Use of average price as shown by 
market reports as opposed to lowest price. 


A van load of plums was sold f.o.b. with destination Bronx, N. Y. with knowledge on the part 
of the seller that the buyer was going to export the plums to England. The plums shipped were 
non-conforming, and the buyer sought to recover damages based on the difference between the 
value of the plums accepted as shown by a prompt and proper resale in New York, and the value 
they would have had if they had been as warranted as shown by Market News Service reports, 
and also damages for loss of profits on its export contract. It was determined that prior 
decisions which used the lowest prices shown by market reports in assessing damages were based 
upon the use of the "tacit-agreement" test for the awarding of loss of profits, and that the use 
of such test is no longer in keeping with the UCC or the weight of modern authority. It was also 
held that while the seller might have had sufficient knowledge of the anticipated export of the 
plums to warrant an award of loss of profits on the export contract, the buyer had failed to make 
the requisite showing that such loss of profits could not have been prevented by a cover 
purchase, and had failed to provide adequate proof of the extent of its loss on its export 
contract. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant sought an award of reparation in the 
amount of $21,012.86 in connection with a transaction in interstate commerce 
involving a van load of plums. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant, and 
alleging a counterclaim arising out of the same transaction as that which was 
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the subject of the complaint. Complainant filed a reply to the counterclaim 
denying any liability thereunder. 

The amount claimed in the formal complaint exceeds $15,000.00, however 
the parties waived oral hearing, and therefore the shortened method of 
procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure the verified pleadings of the parties are considered 
a part of the evidence in the case as is the Department’s report of 
investigation. In addition the parties were given an opportunity to file 
evidence in the form of sworn statements, however neither party did so. 
Neither party filed a brief. 


Findings of Fact 


1. Complainant, Pandol Bros., Inc., is a corporation whose address is 
Route 2, Box 388, Delano, California. At the time of the transaction involved 
herein, complainant was licensed under the Act. 

2. Respondent, Prevor Marketing International, Inc., is a corporation 
whose address is 127 N.Y.C. Terminal Market, Bronx, New York. At the time 
of the transaction involved herein, respondent was licensed under the Act. 

3. On or about August 22, 1988, complainant sold on an f.o.b. basis to 
respondent, through Valley Fresh Produce of Selma, California, acting as 
broker on behalf of complainant, one van load of plums as follows: 


Quant. Description Size Price 


1,340 Casselman Plums 3x4 $14.70 
100 Casselman Plums 3x4x4 $12.70 


The price included $.70 for refrigeration and pallets. There was an additional 
charge of $23.50 for a Ryan temperature recorder, and $21.36 for a 
phytosanitary certificate, for a total invoice price of $21,012.86. The plums 
were to be U.S. No. 1 and were to be shipped from California with contract 
destination being respondent in Bronx, New York. It was contemplated that 
the plums would subsequently be shipped by respondent to England. 

4. The plums were federally inspected at shipping point in Kingsburg, 
California on August 22, 1988, between 1:50 and 8:00 p.m., with the following 
results in relevant part: 
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PRODUCT: CASSELMAN PLUMS 

LOADER’S COUNT: 3280 

CONTAINERS: TYPE; VF LUGS; MARKINGS: 3 BROTHERS 
DECAY: NONE 

GRADE: 91% U.S. NO. 1 QUALITY U.S. STD. PACK 


GENERALLY FIRM, FEW FIRM RIPE. 

GENERALLY SHOW 3/4 OR MORE RED SURFACE COLOR. 
DEFECTS RANGE FROM 4% TO 12% AVERAGING 9% 
INCLUDING 4% 

NON-SERIOUS STEM-END GROWTH CRACKS, AND 3% 
SERIOUS STEM-END 

GROWTH CRACKS. 


MEETS CTFA 
MEETS CANADIAN IMPORT REQUIREMENTS 


5. The plums were shipped by rail, on a piggy back van, on August 22, 
1988, and arrived at respondent’s place of business in Bronx, N.Y. at 9:00 p.m. 
on the 28th of August. At that time the van was backed into respondent’s 
unloading dock with the doors open. Due to the presence of vans on either 
side of the van containing the plums, and the unavailability of a tractor to 
remove the van, respondent was unable to close the doors of the van. A 
federal inspection was called for at 3:00 a.m. on the 29th when respondent 
opened for business. At 8:40 a.m. on August 29, 1988, a federal inspection 
was performed on the plums while in the process of unloading at respondent’s 
place of business. The inspection was restricted to "7 pallets being unloaded 
and 2 pallets nearest rear doors." The certificate stated further in relevant 
part as follows: 


TEMPERATURES: Range 60 to 64°F 
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PRODUCT: Plums in cartons printed "3 Brothers Brand, Delano CA." 
Stamped "Casselman Plums 3x4 or 3x4x4" 


SIZE: Fairly uniform 


QUALITY AND CONDITION: Grade defects average 4% growth 
cracks and scars. Mostly firm, many firm ripe red color. 10 to 22% 
average 16% damage by skin breaks. Average 2% decay. 


GRADE: Meets quality requirements but fails to grade U.S. No. 1 only 
account of condition. 


6. The tape from the Ryan temperature recorder read from 35 to 40° F. 
until the 142nd hour. At that point the trace rose to 60° at the 144th hour 
where it remained until ending at the 153rd hour. The approximately 10 hour 
period of 60° temperatures was due to the inability of respondent to close the 
van doors as stated in finding 5. 

7. Respondent promptly and properly resold the plums for gross proceeds 
of $20,885.50. 


8. The formal complaint was filed on November 2, 1988, which was within 
nine months after the cause of action herein accrued. 


Conclusions 


Complainant brought this action to recover the purchase price, amounting 
to $21,012.86, of a van load of plums. Subsequent to the filing of the formal 
complaint respondent paid complainant the sum of $6,611.07, which reduces 
the amount claimed to $14,401.79. This latter amount represents respondent’s 
claim for damages for alleged breach of contract by complainant, consisting 
of the difference between the alleged market price on the first business day 
following delivery and the net proceeds of its resale, plus alleged loss of 
profits on its export contract. 

Complainant asserts that no breach of contract has been shown by 
respondent either at shipping point or at destination, and that therefore 
respondent is liable for the full purchase price of the plums. In support of its 
contention that there was no breach at shipping point, complainant submitted 
a letter from the broker which reads in relevant part as follows: 
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... Grading a U. S. number one at shipping point means that a shipper 
is allowed a ten percent tolerance in packing. Anything packed ninety 
percent or better is considered U. S. number one. 


Of course, the broker is wrong. The United States Standards for Grades of 
Fresh Plums and Prunes (7 C.F.R. § 51.1520 et seq.) provides for an 8% 
tolerance at shipping point. The shipping point inspection clearly shows a 
breach of contract on the part of complainant. 

Complainant also asserts that the destination inspection does not show a 
breach of contract due to the fact that the inspection was restricted, and also 
due to the high temperatures. Although complainant’s breach shown by the 
inspection at shipping point is sufficient to support an award of damages in 
respondent’s favor, we think it appropriate to note that the destination 
inspection should not be discounted on the basis of the temperatures or its 
restricted nature. While a restricted inspection is certainly not as desirable as 
an inspection of an entire lot, a restricted inspection is not the same as an 
inspection of only part of a load (as where, for instance, a portion of the load 
may have been selectively removed and sold prior to inspection), and is 
presumed to be representative of the load as a whole unless there is some 
reason to think otherwise. As to the temperatures, we know of no reason to 
believe that the extensive damage due to skin breaks was caused or 
exacerbated by the 10 hours of 60° temperatures. 

We come now to the subject of respondent’s damages flowing from the 
breach by complainant. The Uniform Commercial Code, section 2-714, 
provides in relevant part that: 


(1) Where the buyer has accepted goods and given notification 
. .. he may recover as damages for any non-conformity of tender the 
loss resulting in the ordinary course of events from the seller’s breach 
as determined in any manner which is reasonable. 

(2) The measure of damages for breach of warranty is the 
difference at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had been as 
warranted, unless special circumstances show proximate damages of a 
different amount. 

(3) In a proper case any incidental and consequential damages 
under the next section may also be recovered. 
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The value the goods would have had if they had been as warranted is best 
shown by Market News Service reports at or near the time of acceptance. 
Copies of such reports were submitted into evidence by respondent. The 
report closest to time of acceptance with quotations for Casselman plums of 
the correct size is that of Friday, August 26, 1988. Since the report for 
Monday, August 29, shows the price of plums as generally “slightly higher", 
we can safely assume that use of the Friday report, as urged by respondent, 
will not be unfair to complainant. Such report shows that Casselman 3x4 size 
plums sold at from $18.00 to $20.00, and that Casselman size 3x4x4 size plums 
sold for $18.00 to $19.00. Respondent seeks to apply the highest figure, 
namely $20.00, to all the plums on the premise that such figure would best 
reflect the admittedly "slightly higher" market reported for Monday. However, 
the use of the $20.00 figure on this basis is highly speculative, and we think it 
is proper to instead use actual quotations rather than guess at the meaning of 
"slightly higher."? In the past we have usually used the lower of the reported 
range of quoted prices in the assessment of damages. The earlier cases 
generally state that this is done because the lowest wholesale jobbing prices 
at destination will best reflect carlot market value at that point.? The reason 
for trying to arrive at a carlot price as distinguished from the wholesale 
jobbing price appears to be based upon the view that the contract between the 
parties was for a carlot quantity and that to allow the prices that might have 
been realized on resale would be to make an award for loss of profits. In 


‘Arkansas Tomato Co. v. Anthony M. Arena d/b/a Arena Produce Co. and Central Marketing 
Associates, Inc., 41 Agric. Dec. 310 (1982). 


>This seems to be more in accord with the intent of UCC § 2-723(2) which states: 


If evidence of a price prevailing at the times or places described in this 
Article is not readily available the price prevailing within any reasonable time 
before or after the time described or at any other place which in commercial 
judgment or under usage of trade would serve as a reasonable substitute for the 
one described may be used, making any proper allowance for the cost of 
transporting the goods to or from such other place. 


*Ligon Prod. Co. v. Spinale Bros., Inc., 13 Agric. Dec. 515 at 518 (1954); Basil Co. v. Samuel 
P. Mandell Co., 12 Agric. Dec. 1198 at 1207 (1953); S. N. Beard & Co. v. Milton Schoenburg, 9 
Agric. Dec. 1112 at 1114 (1950); and Harshfield Brothers v. J. Cliff Thomas, 5 Agric. Dec. 378 at 
382 (1946). Early Market News Reports sometimes quoted sales in carlot quantities on receiving 
markets as well as sales in job lot quantities. 





PANDOL BROS., INC. v. PREVOR MARKETING INTERNATIONAL, INC. 1199 
49 Agric. Dec. 1193 


Keller-Sicherman v. Suwanee River Valley, 21 Agric. Dec. 60 (1962), we refused 
to award “the difference between the delivered cost . . . and the amount 
complainant would have received . . through sales on the Cleveland, Ohio 
market." Instead we awarded "the difference between the delivered cost and 
the carlot market value of the watermelons at the time they should have been 
delivered at Cleveland." Using the Cleveland Market News Reports the 
"lowest of wholesale or job lot prices" was "considered as evidence of carlot 
prices." The reason was stated as follows: 


Complainant’s claim is clearly based upon a loss of profits. It has long 
been held by the Department that loss of profits is recoverable only as 
special damages. In order to recover special damages based upon a 
loss of profits from a resale, it must be shown that such damages were 
within the contemplation of the parties at the time the contract was 
made. This, in turn, requires proof that the seller entered into the 
contract with knowledge of the terms of the contract of resale and with 
knowledge that a replacement purchase could not be made in the event 
of a breach. ... The evidence does not establish that complainant at 
the time of the transaction involved herein had entered into any 
contract or contracts for the resale of the watermelons in question. 
Rather, it is indicated that complainant expected to resell the 
watermelons in job lots on the Cleveland market. If complainant had 
the watermelons sold, there is no evidence that respondent was advised 
of that fact or of the terms of the resale contract or contracts. Not 
having been within the contemplation of the parties at the time of the 
transaction, damages for loss of profits may not be recovered by 
complainant. 


A close reading of this case shows that "[c]omplainant’s claim" that was 
"clearly based on a loss of profits" was a claim for the difference between the 
delivered cost and the amount complainant would have received through sales 
on the Cleveland market. Furthermore "sales on the Cleveland, . . . market" 
were expected sales “in job lots", as opposed to previously contracted sales, 
and did not, therefore, meet the legal criterion of having been within the 
contemplation of the parties at the time they entered into their contract. In 
contrast, general damages could be awarded, and these would be based, as 
usual, upon the difference between the delivered cost and "the carlot market 
value" at the time they should have delivered in Cleveland. Carlot value was 
approximated by using the lowest of the job lot prices instead of an average 
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of the job lot prices. It is apparent then that the real reason for using the 
lowest of the job lot prices was the belief that using the average of such prices 
would be to award loss of profits on the basis of expected (as opposed to 
contracted) sales in job lots. We take this to have been the rationale 
underlying our long standing practice of using the lowest of market price 
quotations in the assessment of damages. This practice needs to be 
reassessed. 

Assuming that the use of the average price would entail the award of lost 
profits, we note that loss of profits comes under the heading of consequential 
damages which UCC section 2-714 states may be recovered "in a proper case," 
with reference being made to the next section. Section 2-715(2) states, in 
part, that: 


Consequential damages resulting from the seller’s breach include (a) 
any loss resulting from general or particular requirements and needs 
of which the seller at the time of contracting had reason to know and 
which could not reasonably be prevented by cover or otherwise; . . . 


Prior to the adoption of the UCC, courts dealing with the question of allowing 


consequential damages divided into two camps over how much and what type 
notice a breaching party must have had of the other parties’ special 
circumstances in order to be held liable for a special or “consequential” loss. 
White and Summers state: 


The courts have adopted two approaches to this question. The 
more restrictive or "tacit-agreement" test permits the plaintiff to recover 
damages arising from special circumstances only if "the defendant fairly 
may be supposed to have assumed consciously, or to have warranted 
the plaintiff reasonably to suppose that it assumed, [such liability] when 
the contract was made." In effect, this test requires the plaintiff to 
prove that the parties had specifically contemplated that consequential 
damages might result and that the defendant actually assumed the risk 
of such damages.‘ 


‘J. J. White and R. S. Summers, Handbook of the Law Under the Uniform Commercial Code, 
§ 10-4, p.316 (1972). 
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The less restrictive approach is described by White and Summers as involving 
a test "of reasonable foreseeability of probable consequences," and is stated 
to be embodied in the most recent trend of authority. Corbin’s 
characterization of such approach is quoted as follows: 


All that is necessary, in order to charge the defendant with the 
particular loss, is that it is one that ordinarily follows the breach of 
such a contract in the usual course of events, or that reasonable men 
in the position of the parties would have foreseen as a probable result 
of breach. 


The comment to subsection (2) of section 2-715 explicitly states that "[t]he 
tacit agreement’ test for the recovery of consequential damages is rejected." 
While the first court to rule on the question under section 2-715 applied the 
tacit-agreement test®, that court later reversed itself in keeping with the 
overwhelming trend of interpretation.’ It is appropriate that we follow this 
trend.* However, the UCC’s more liberal approach to the award of 
consequential damages is specifically encumbered with important 
qualifications. The buyer cannot recover for a loss which he could 
"reasonably" have "prevented by cover or otherwise.” In addition, of course, 
such damages must be proven in the normal manner, and comment 4 to 
section 2-715 states that "[t]he burden of proving the extent of loss incurred 
by way of consequential damage is on the buyer, . . .” 

In all cases where there is a breach as to perishables, the law as well as 
the parties contemplate that a prompt and proper resale of the commodity 
will be made. Under current industry practices, this resale is almost invariably 
expected to be made, and is in fact made, in jobbing quantities on the 


‘Td. 
*Keystone Diesel Engine Co. v. Irvin, 411 Pa. 222, 191 A.2d 376, (1963). 
"R. I. Lampus v. Neville Cement Products, 378 A.2d 288, 96 A.L.R.3rd 290 (Pa. 1977). 


*See In re American Fruit Purveyors, Inc., 30 Agric. Dec. 1542 at 1557 (1971), where we said: 
"Federal law governs where a Federal statute or interest is involved, and in ‘fashioning the 
federal law that is applicable,’ courts are ’guided’ by the Uniform Commercial Code." 


UCC § 2-715(2)(a). 
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receiving market. The law as to perishable commodities thus has a built in 
contemplation which is not necessarily present in the case of the sale of hard 
goods. Aside from this contemplation consequent upon any possible breach, 
most sales of perishable goods (unlike the present sale which was for export) 
contemplate a resale of the goods on the destination market in jobbing 
quantities. Therefore, in the present case on one basis, and in most cases on 
two bases, the "reasonable foreseeability of probable consequences" test for 
a finding of consequential damages would be met. For these reasons, we find 
that the use of the average job lot price is appropriate in assessing damages 
following a breach of contract. 

Having reached the conclusion that the average price valuation is 
consistent with the current state of the law with regard to consequential 
damages for the loss of profits, we wish to re-evaluate the question of whether 
the use of the average price is indeed an award of lost profits. Even though 
in the past we have considered the use of an average price taken from the 
market reports to entail an award of loss of profits, or consequential damages, 
it is clear to us that this categorization is no longer warranted under present 
conditions within the industry. Since the demise of any significant carlot or 
trucklot markets on the destination markets, it is better to view the award of 
damages based on the sale of similar product in jobbing quantities as "the loss 
resulting in the ordinary course of events from the seller’s breach" under 
section 2-714, rather than as consequential damages under section 2-715. In 
either case, then, whether viewed as consequential damages for the loss of 
profits as we have done in the past, or as general damages resulting in the 
ordinary course from the seller’s breach, the use of average prices rather than 
lowest prices is proper. 

Using the average price shown by applicable market reports, the value of 
the 1,340 cartons of 3x4 size plums, if they had been as warranted, was $19.00 
per carton, or $25,460.00. The value of the 100 cartons of 3x4x4 size plums, 
if they had been as warranted, was $18.50 per carton ,or $1,850.00. For the 
value of the plums accepted we will use the gross proceeds of respondent’s 
resale,”° or $20,885.50. The difference between these amounts, or $6,424.50, 
constitutes respondent’s basic damages. 

There remains the issue of respondent’s claim for damages in the amount 
of $7,200 flowing from its alleged inability to fulfill its export contract. This 


°R. F. Taplett Fruit & Cold Storage Co. v. Chinook Marketing Co.; C. J.’s Brokerage; and Great 
Western Produce, Inc., 39 Agric. Dec. 1537 (1980). 
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claim certainly falls within the category of consequential damages, or loss of 
profits. That complainant was aware of the anticipated export of the plums 
is clear from the record herein. However, respondent has failed to prove its 
alleged damages in this regard on two grounds. First, respondent has not 
shown when export was to take place, and thus has not shown that there was 
not ample time to obtain a cover purchase."’ Second, respondent has offered 
no proof of its export contract. Respondent has only alleged that there was 
such a contract and that it was to return "the normal export profit of 20% (to 
be shared between the respondent and his foreign selling agent).". We 
conclude that this aspect of respondent’s claim for damages must fail. 

Respondent accepted the plums and is thus liable to complainant for the 
purchase price thereof, or $21,012.86, less damages in the amount of $6,424.50, 
and the $6,611.07 already paid, or a net amount of $7,977.29. Respondent’s 
failure to pay complainant this amount is a violation of section 2 of the Act 
for which reparation should be awarded to complainant with interest. 

The counterclaim is based upon respondent’s claim for damages and 
should therefore be dismissed. 


"The concept of cover following acceptance is not frequently encountered. However, that 
Such an avenue is open to an accepting buyer is explicitly stated in the comment 1 to section 2- 
601: 


A buyer accepting a non-conforming tender is not penalized by the loss of any 
remedy otherwise open to him. This policy extends to cover... . 


In addition the text of section 2-607 on "Effect of Acceptance" states, in part, ". . . acceptance 
does not of itself impair any other remedy provided by this Article for non-conformity." The 
reference in section 2-714 on "Buyer’s Damages for Breach in Regard to Accepted Goods" to 
the availability, in a proper case, of consequential damages under section 2-715 makes it clear 
that such is contemplated by the UCC. Cover in such circumstances might be more comfortably 
thought of under the heading of a buyer’s duty to minimize damages. Consequential damages 
are available only if the buyer has taken reasonable steps to prevent their occurrence. Of course 
such a buyer has a duty to promptly and properly resell the goods accepted. If he covers, his 
damages are the difference between the cost of cover and what was realized from the salvage 
sale. If he does not cover, but consequential damages are nevertheless recoverable because they 
“could not reasonably be prevented by cover or otherwise", then consequential damages are in 
addition to damages for breach as to accepted goods computed in the normal manner. See 
Nyquist v. Randall, 819 F.2d 1014 (11th Cir. 1987). 
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Order 


Within thirty days from the date of this order respondent shall pay to 
complainant, as reparation, $7,977.29, with interest thereon at the rate of 13% 
per annum from September 1, 1988, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


C. H. ROBINSON CO. v. OLYMPIA PRODUCE CO., INC. 
PACA Docket No. 90-9. 
Decision and Order issued August 31, 1990. 


Broker, who guarantees its sellers payment for produce and is required, due to purchaser’s 
failure to pay, to fulfill this guarantee, has standing to bring action against purchaser for the 
amount it indemnified the seller. Respondent purchaser’s obligation to pay for produce is not 
barred by a court ordered protection of assets for the benefit of respondent’s PACA creditors. 


Roberta Swartzendruber, Presiding Officer. 

Thomas J. Sandstrom, Eden Prairie, MN, for Complainant. 
Robert L. Rehberger, Stockbridge, GA, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This case was brought pursuant to the reparation provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a 
et seq.). A timely formal complaint was filed on July 17, 1989, in which 
complainant seeks a reparation award in the amount of $14,328.41 in 
connection with shipments of lots of watermelons, cherry tomatoes, lettuce, 
broccoli, peppers, cucumbers and cauliflower in interstate commerce. 

A copy of the report of investigation prepared by the Department of 
Agriculture was served upon each party. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, denying liability. 
Because the amount claimed in the complaint does not exceed $15,000.00, the 
shortened method of procedure provided in the Rules of Practice is applicable 
(7 C.F.R. § 47.20). Pursuant to this procedure, the verified pleadings of the 
parties are considered a part of the evidence, as is the Department’s report 
of investigation. The parties were given the opportunity to file additional 
evidence in the form of verified statements, and an opportunity to file briefs. 





C. H. ROBINSON CO. v. OLYMPIA PRODUCE CO., INC. 1205 
49 Agric. Dec. 1204 


The complainant filed an opening statement. Respondent filed an answering 
statement. Complainant filed a statement in reply and a brief. 


Findings of Fact 


1. Complainant, C. H. Robinson Company, is a corporation whose 
business address is 8100 Mitchell Road, Suite 200, Eden Prairie, Minnesota 
55344. At the time of the transactions at issue in this proceeding, complainant 
was licensed under the Act. 

2. Respondent, Olympia Produce Company, Inc., is a corporation whose 
business address is P.O. Box 1986, Forest Park, Georgia 30051. At the time 
of the transactions at issue in this proceeding, respondent was licensed under 
the Act. 

3. Complainant was the broker in the transaction representing the sellers 
of perishable agricultural commodities to the respondent. 

4. During January and February 1989, in the course of interstate and 
foreign commerce, complainant, by oral contract, shipped on behalf of its 
sellers, various lots of watermelons, cherry tomatoes, lettuce, broccoli, 
peppers, cucumbers and cauliflower for a sum totalling $14,328.41. 

5. The complainant’s sellers requested complainant to guarantee payment 
to them from the respondent. 

6. The complainant guaranteed its sellers payment from respondent as 
requested and paid the sellers in full for the produce. 

7. Complainant invoiced the respondent a total of $14,328.41 for all the 
produce sent respondent and paid for by complainant as sellers’ guarantor. 

8. Respondent has failed to pay any of the total $14,328.41 sum 
complainant has paid to its sellers for the produce. 


Conclusions 


This proceeding involves two issues. First, does the complainant broker 
have standing to bring this action, and second, what remuneration does 
respondent owe for the produce at issue herein. 

Respondent challenges complainant’s right to bring an action under the 
Act’s provisions since complainant "is a broker and not a produce dealer." 
The complainant acted as broker to respondent’s sellers and guaranteed 
payment to them for produce sold respondent. As stated in Peoples Packing 
Co. v. Lally, Berthelson and Welsh, 17 Agric. Dec. 804, 807 (1958): 
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Respondent’s business is that of acting as a broker in the fruit and 
vegetable industry. This entails negotiating contracts and the terms 
therein for and on behalf of its principals. In seeking business and 
sometimes in order to complete a transaction, brokers make guarantees 
such as involved here. These guarantees by brokers are not frequent, 
but they are not unusual in the business. 


When the purchaser respondent did not remit the contract purchase price, 
the complainant fulfilled its guarantee agreement, making full payment for the 
goods to its sellers. Complainant now brings action against the purchaser for 
the amount of his indemnity to the sellers. 

When a guarantor has made payment to its principal(s), it is subrogated 
to the principal’s right to recover amounts owed from the debtor who 
necessitated the indemnification. PACA Docket No. 4030, 4 Agric. Dec. 133, 
135 (1942). 

In this case, respondent’s failure to pay created the necessity for 
complainant to exercise its obligation to indemnify its principals (the sellers). 
Thus, the broker as guarantor had standing to bring action under the Act in 
the same capacity as that of the unpaid sellers. 

Complainant presented invoices and brokers memorandum of sale to 
substantiate its claim of $14,328.41 owed by respondent. Respondent states 
this sum is not correct because it includes shipping and freight charges. 
Further, respondent states the produce was not of the kind, quality, grade and 
size called for in the contract. 

The proponent of a claim has the burden of proof. Santa Clara Produce 
v. Caruso Produce, Inc., 41 Agric. Dec. 2279 (1982); The Garin Co. v. Gelman 
Comm’n Co., 32 Agric. Dec. 223, 226 (1973). 

A review of the record shows all sales to have been either f.o.b., f.0.b. sale 
at delivered price, or delivered price. Regulations promulgated under the 
Perishable Agricultural Commodities Act at 7 C.F.R. § 46.43(i), (p) and (ee) 
defines each of these terms. There is no record of any shipping or freight 
bills having been presented to respondent purchaser for payment. No 
information on kind, quality, grade or size of produce referred to in the 
contracts or upon delivery is contained in the record. Without any 
documentation to support its claims, respondent has failed to meet its burden 
of proof. In the absence of any valid defense, including failure to show 
damages, respondent is indebted to complainant for this produce. 

Respondent alleges in its answer that it is under court order to place all 
receivables in an account to be held in trust for certain PACA creditors. 
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Apparently, respondent asserts the existence of the court ordered account as 
a defense to complainant’s reparation action. Respondent filed no document 
supporting its claim. In any event, the existence of court ordered protection 
of assets for the benefit of respondent’s PACA creditors does not relieve 
respondent of its obligation to complainant, and has no effect on the outcome 
here. In re Samuel Esposito, d/b/a Quakerstown Town Kennels, 38 Agric. 
Dec. 613, 636 (1979). 

For the reasons cited, it is concluded that respondent must pay the 
complainant the full purchase price of $14,328.41 for this delivered produce. 

The failure of respondent to pay the complainant the total purchase price 
is a violation of section 2 of the Act. Reparation must be awarded the 
complainant in the amount of $14,328.41, plus interest. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $14,328.41, with interest thereon at the rate of 13 
percent per annum, from March 1, 1989, until paid. 

Copies of this order shall be served on the parties. 


PANDOL BROS., INC. vy. BURNETT PRODUCE CO. 
PACA Docket No. R-90-159. 
Decision and Order issued October 16, 1990. 


Liability - After the receipt and acceptance of produce, the receiver becomes liable to the 
shipper for the full contract price of the produce absent a showing by the receiver of breach or 
damages caused by the shipper. 


Where complainant shipped to respondent a truckload of Chilean grapes and after receipt and 
acceptance of the load by respondent, the United States federal government issued a "Stop Sale" 
directive on all Chilean fruit, complainant cannot be held liable for the unmerchantability of the 
grapes and respondent is liable to complainant for the full contract price of the load. 


Julie Cook, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq). A timely 
formal complaint was filed with the Department on April 24, 1989, in which 
complainant seeks a reparation award against the respondent in the amount 
of $7,990.00 in connection with the sale and shipment of one truckload of 
seedless grapes in interstate commerce. 

A copy of the formal complaint was served upon the respondent, which 
filed an answer thereto denying the material allegations of the complaint. 

Since the amount claimed in the formal complaint does not exceed 
$15,000.00, the shortened method of procedure provided in section 47.20 of 
the Rules of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this 
procedure, the verified pleadings of the parties are considered part of the 
evidence in the case, as is the Department’s Report of Investigation. In 
addition, the parties were given the opportunity to file evidence in the form 
of verified statements and briefs. Complainant filed a brief. 


Findings of Fact 


1. Complainant, Pandol Bros., Inc., hereinafter referred to as Pandol, is 
a corporation whose business mailing address is Route 2, Box 388, Delano, 
California 93215. At the time of the transaction involved in this proceeding, 
Pandol was licensed under the Act. 

2. Respondent, Burnett Produce Co., hereinafter referred to as Burnett, 
is a corporation whose business mailing address is P.O. Box 922, Forest Park, 
Georgia 30051. At the time of the transaction involved in this proceeding, 
Burnett was licensed under Act. 

3. On or about February 25, 1989, complainant sold and shipped to 
respondent one truckload consisting of 2,056 lugs of Chilean Flame seedless 
grapes for an agreed upon purchase price of $18,504.00. 

4. Upon arrival at destination on February 27, 1989, respondent accepted 
the full truckload in compliance with the contract of sale but has since paid 
complainant only $10,514.00. There remains due $7,990.00 on the contract. 

5. On or about March 12, 1989, two cyanide tainted grapes were 
discovered in a shipment of Chilean fruit. A "Stop Sale" directive on all 
Chilean fruit was issued by the federal government in response to the cyanide 
tainted grapes. 
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6. A formal complaint was filed on April 24, 1989, which was within nine 
months of when the cause of action arose. 


Discussion 


The parties disagree as to who should be liable where a partial load of 
grapes could not be sold due to a "Stop Sale" directive issued by the federal 
government. Respondent espouses the notion that the complainant should 
bear the loss where the produce became unmerchantable approximately two 
weeks after respondent accepted it. Conversely, complainant contends that 
sine the respondent received and accepted the produce, respondent remains 
liable for the full contract price. 

We must agree with the complainant. After the receipt and acceptance of 
produce, the receiver becomes liable to the shipper for the full contract price 
of the produce absent a showing by the receiver of breach or damages. Santa 
Clara Produce, Inc. v. Caruso Produce, Inc., 41 Agric. Dec. 2279 (1982). 
Respondent has not provided any evidence to support an allegation of breach 
nor has it provided any evidence to support an allegation that it suffered 
damages resulting from misconduct by complainant. As the result of 
unfortunate circumstances over which complainant had no control, the grapes 
became unmerchantable. Complainant must not be held liable for those 
circumstances. Furthermore, as complainant points out in its brief, the "Stop 
Sale" directive on Chilean fruit was issued by the federal government almost 
two full weeks after respondent accepted the grapes and that certainly 
provided respondent sufficient time during which to sell all 2,056 lugs of 
grapes following normal business practices. 

In light of the above, we find that because respondent received and 
accepted the shipment, respondent owes complainant $7,990.00. Respondent’s 
failure to pay complainant $7,990.00 is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 


Order 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $7,990.00, with interest thereon at a rate of 13% 
per annum from March 15, 1989, until paid. 

Copies of this order shall be served upon the parties. 
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SUPREME BERRIES, INC. v. R. C. MCENTIRE, JR., d/b/a R. C. 
MCENTIRE and CO. 

PACA Docket No. R-88-197. 

Decision and Order filed November 27, 1990. 


Damages - Proper method for accessing where accounting inadequate - Market price differential 
used in preference to percentage of condition defects. 


Complainant sold and shipped to respondent two loads of strawberries on an f.o.b. basis, and 
prompt inspections after arrival showed complainant had breached the contract by failure of the 
berries to make good delivery. It was held that respondent accepted the berries, and was liable 
to complainant for the purchase price thereof less damages. Respondent failed to assign lot 
numbers so as to be able to later distinguish in its records the sales of the subject berries from 
sales of other berries on hand at the time, and respondent’s accounting showing an average sale 
price for all the berries was deemed inadequate. In the absence of an acceptable accounting 
damages were estimated. Since one load exceeded what would be allowed for good delivery by 
only 1%, and the other load by only 4%, it was determined that use of the differential between 
the average price shown by applicable market reports and the lowest price shown by such reports 
would be a more equitable measure of damages than allowing damages based on the percentage 
of condition defects in excess of what would be allowed for good delivery. 


George S. Whitten, Presiding Officer. 

Matthew M. McInerney, for Complainant. 

R. Barron Grier III, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.). A timely 
complaint was filed in which complainant seeks an award of reparat:on in the 
amount of $26,978.50 in connection with two transactions in interstate 
commerce involving the sale of strawberries. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant. 
Respondent’s answer included a counterclaim arising out of the same 
transactions in the amount of $1,894.00, and also requested reimbursement for 
“time, handling charges and freight and loss of profits in an amount to be 
determined by the trier of fact . . . as well as for expenses for disposing of the 
berries that were dumped." Complainant filed a reply to the counterclaim 
denying any liability thereunder. 
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The amount claimed in the formal compiaint exceeds $15,000.00, and 
respondent requested an oral hearing. Accordingly an oral hearing was held 
on September 12, 1989, in Columbia, South Carolina where respondent is 
engaged in business. One witness testified on behalf of complainant and two 
witnesses testified on behalf of respondent. Both parties filed briefs and 
claims for fees and expenses incurred in connection with the oral hearing. 


Findings of Fact 


1. Complainant, Supreme Berries, Inc., is a corporation whose address is 
P. O. Box 20807, Phoenix, Arizona. At the time of the transactions involved 
herein complainant was licensed under the Act. 

2. Respondent, R. C. McEntire, Jr., is an individual doing business as R. 
C. McEntire & Co., whose address is State Farmers Market, P. O. Box 13404, 
Columbia, South Carolina. At the time of the transactions involved herein 
respondent was licensed under the Act. 

3. On or about May 2, 1987, complainant sold to respondent one 
truckload of strawberries consisting of 2,327 trays at $6.00 per tray, plus $.70 
per tray for cooling, $475.00 for tectrol, and $22.50 for a Ryan temperature 
recorder, or a total of $16,088.40, f.o.b. 

4. The load of berries was shipped from Salinas, Calif. on May 2, 1987, 
at 9:30 p.m., on a Tileways/Leco truck, license number 43R779 TX, and 
arrived at destination in Columbia, South Carolina early the morning of 
Thursday, May 7, 1987. At 9:40 a.m. on that date the berries were federally 
inspected at respondent’s place of business while still on the truck with the 
following results in relevant part: 


TRAILER LIC. TEXAS 43R77 

Condition of Equipment: Doors open. Temperature control operating. 
Products Inspected: STRAWBERRIES in 12-1 pint cups packed in 
fiberboard flats printed "Norton Supreme Brand California 
Strawberries Grown & Shipped by J R Norton Co., Salinas, Ca. 93915 
Produce of U.S.A. 12 Dry pint baskets" stamped to denote lots "017" 
or "227" 


Applicant’s agent states: 2327 flats. 
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Condition of Load: Through Load. Two pallets wide. Flats on each 
pallet 3 rows, 16 layers. 


Condition of Pack: Each lot: Well filled. 


Temperature of Product: Rear doors: Top 38 degrees F., bottom 39 
degrees F. 1/2 length: Top 40 degrees F., bottom 39 degrees F. 


Condition: Generally ripe and firm and mostly bright, some fairly 
bright. Calyxes fresh and green. Most samples, damage by bruising 
ranges 16 to 42%, many samples ranges 6 to 15%, average 19% 
scattered throughout pack and pallets. Decay averages less than 1%. 


Remarks: Inspection and certificate restricted to produce and lading to 
10 pallets nearest rear of trailer. 


5. Following the inspection, at about 10:30 or 11:00 am., E.S.T., 
respondent’s buyer, Major Whisnant, called complainant’s salesman John 
Bennett and stated: "John, we’ve got a problem. These berries won’t do the 
job. There is severe bruising." Whisnant then read the inspection to Bennett 
and Bennett responded: "Well, what are we going to do?" Whisnant replied: 
"Well, I can’t go to the chain with them," and Bennett said: "Well, I don’t have 
anywhere else to go with them; do the best you can with them." 

6. On or about May 4, 1987, complainant sold to respondent one 
truckload of strawberries consisting of 2,688 trays at $6.00 per tray, plus $.70 
per tray for cooling, $532.00 for tectrol, and $22.50 for a Ryan temperature 
recorder, or a total of $18,564.10, f.o.b. 

7. The load of berries was shipped from Salinas, Calif. on May 4, 1987, 
at 8:30 p.m., on a Hanks truck, license number TL 70051 SC, and arrived at 
destination in Columbia, South Carolina late on the morning of Thursday, 
May 7, 1987. At 1:45 p.m. on that date the berries were federally inspected 
at respondent’s place of business while still on the truck with the following 
results in relevant part: 


TRAILER LIC. SOUTH CAROLINA TL 70051 
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Condition of Equipment: Doors open. Temperature control operating. 
Products Inspected: STRAWBERRIES in 12-1 pint cups packed in 
fiberboard flats printed "Norton Supreme brand, Grown & Shipped by 
J R Norton Co., Salinas, Ca. 93915 Produce of U.S.A. 12 Dry Pint 
baskets". Stamped to denote Lots (017,227 noted). 

Applicant’s agent states: 2688 flats. 


Condition of Load: Through load: Two pallets wide. Flats on each 
pallet 3 rows, 16 layers per pallet. 


Condition of Pack: EACH LOT: Well filled. 


Temperature of Product: Rear doors: top 38 degrees F., bottom 39 
degrees F. 1/2 length: top 40 degrees F. 


Condition: Each Lot: Berries generally ripe and firm and mostly bright 
some fairly bright. Calyxes fresh and green color. Damage by bruising 
most samples ranges 3 to 15%, some samples 17 to 26%, some none, 
average 10%. In 1/2 of samples no decay, remainder of samples decay 
ranges 3 to 13%, average 4% Gray Mold Rot in advanced stages. 


Remarks: Inspection and certificate restricted to product and lading to 
8 pallets nearest rear of trailer. 


8. Promptly following the inspection respondent’s Major Whisnant talked 
with complainant’s John Bennett by phone. The content of the conversation 
was similar to that related in finding 5 above. 

9. Respondent received other loads of strawberries from complainant and 
from other shippers during the week in which the subject berries were 
received. Respondent stored the subject berries in a separate cooler, but did 
not assign lot numbers to the berries, or take any other measures that would 
allow sales of the subject berries to later be distinguished from the sales of 
other berries which it had on hand. On May 15, 1987, a federal inspection 
was made of strawberries stacked on the dock at respondent’s warehouse with 
the following results in relevant part: 
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Products Inspected: STRAWBERRIES in plastic baskets in cartons 
printed "Norton Supreme California Strawberries grown & packed by 
J. R. Norton Co. Salinas, Ca. 93915 12 Dry Pint Baskets produce of 
USA" and stamped "227" and "017" 
Applicant’s agent states: 2304 flats 


Temperature of Product: Various locations: Range from 44 to 45 
degrees F. 


Condition: Berries generally affected by Decay. 


Remarks: Applicant’s agent states above stock to be dumped. 


Respondent dumped a total of 2,425 flats of berries. 

10. On June 24, 1987, respondent rendered an accounting to complainant 
which did not give a breakdown of the sales of individual lots of the berries, 
but rather assigned an average sale price of $5.00 per tray to 2,590 flats of 
berries stated to have been sold, for total gross proceeds of $12,950.00. 
Respondent deducted freight in the total amount of $5,276.00, and remitted 
net proceeds of $7,674.00 to complainant. 

11. An informal complaint was filed on June 22, 1987, which was within 
nine months after the causes of action herein accrued. 


Conclusions 


The initial question which should be disposed of concerns whether the two 
loads of strawberries made good delivery under the f.o.b. terms of the 
contract. Complainant asserts that the berries were sold under a "no grade" 
contract. Respondent argues that there was nothing in the conversations 
between the individuals who negotiated the contracts, nor in the invoices 
issued by complainant that specified "no grade." However, a "no grade" 
contract simply means that no grade was specified in the contract, and all that 
is necessary for a "no grade" contract to exist is for the parties to fail to 
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mention grade. The question, then, is whether these berries made good 
delivery for berries sold without reference as to grade. 

A good deal of discussion took place at the hearing probing the issue of 
whether the subject berries conformed to the published grade standards.’ 
However, in an f.o.b. contract, even if the berries had been sold as a particular 
grade, they would not be required to meet the standards of that grade at 
contract destination. Instead they are only required to have been in suitable 
shipping condition when shipped. The suitable shipping condition provisions 
of the Regulations ( 7 C.F.R. § 46.43(j)) which require delivery to contract 
destination "without abnormal deterioration", or what is elsewhere called "good 
delivery" (7 C.F.R. § 46.44 ), are based upon case law predating the adoption 
of the Regulations. See Williston, Sales § 245 (rev. ed. 1948). Under the rule 
it is not enough that a commodity sold f.o.b., U.S. No. 1, actually be U.S. No. 
1 at time of shipment. It must also be in such a condition at the time of 
shipment that it will make good delivery at contract destination. It is , of 
course, possible for a commodity that grades U.S. No. 1 at time of shipment, 
and is shipped under normal transportation service and conditions, to fail to 
make good delivery at destination due to age or other inherent defects which 
were not evident, or were not present in sufficient degree to be cognizable by 
the federal inspector, at shipping point. Conversely, since the inherently 
perishable nature of commodities subject to the act dictates that a commodity 
cannot remain forever in the same condition, the application of the good 
delivery concept requires that we allow for a "normal" amount of 
deterioration. For all commodities other than lettuce (for which specific good 
delivery standards have been promulgated) what is "normal" or abnormal 
deterioration is judicially determined. 

The case of lettuce provides an illustration of another facet of the suitable 
shipping condition rule which is often overlooked. The United States 
Standards for Grades of Lettuce (7 C.F.R. § 51.2510 et seq.) allow lettuce to 
grade U.S.No.1, with 1 percent decay at shipping point, or 3 percent decay at 
destination. The good delivery standards, however, allow an additional "2 
percent decay .. . in excess of the destination tolerances provided . . . in the 
U.S. Standards for Grades of Lettuce." Thus lettuce sold as U.S. No. 1, f.o.b., 
could have 4 percent decay at destination and therefore fail to grade U.S. No. 


‘See 7 C.F.R. § 51.3115 et seq. 


*See Harvest Fresh Produce, Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). 
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1, but nevertheless make good delivery since the amount of decay would not 
exceed the total of 5 perceni allowed by the good delivery standards. Of 
course, in the case of other commodities for which specific good delivery 
standards have not been promulgated, the concept of good delivery allows a 
similar expansion of any destination grade tolerances under the judicial 
determination of good delivery.* 

It is generally expected within the industry that strawberries sold without 
reference to grade will meet the condition requirements for U. S. No. 1, but 
not the quality requirements.‘ When quality requirements are discounted, the 
tolerances allowed for condition defects for U. S. No. 1 strawberries are 10% 
for defects, including not more than 5% for serious defects, including not 
more than 2% for decay.° Under the suitable shipping condition warranty, 
assuming good transportation and prompt inspections on arrival, good delivery 
could be achieved on a coast to coast shipment with up to 15% damage, 
including 8% serious damage, including 3% decay. Applying these criteria, 
both of the subject shipments of berries failed to make good delivery. 

The content of the conversation between Major Whisnant and John 
Bennett as related in finding 5 is drawn from the testimony of Major 
Whisnant given at the hearing. Although the report of investigation contains 


an unverified letter from John Bennett, there is no testimony under oath by 
Bennett rebutting the sworn testimony of Whisnant. We have, therefore, 
taken Whisnant’s account of the conversation as established. The words used 
by Whisnant fell short of a clear and unmistakable rejection.® In addition, it 
has been held many times that the words “do the best you can" or similar 


*See G & S Produce v. Morris Produce, 31 Agric. Dec. 1167 (1972), and Lake Fruit Co. v. 
Jackson, 18 Agric. Dec. 140 (1959). 


““Quality" and "condition" are terms of art as used in inspection certificates, U. S. Grade 
Standards, and within the produce industry. "Grade" is often, but not always, used as a synonym 
for "quality." See 10 N. Harl, Agricultural Law § 72.10[4][b] at note 82. 

‘See 7 C.F.R. § 51.3115(b) 


*See Mario Saikhon v. Russell-Ward Co., Inc., 34 Agric. Dec. 1940 (1975). 
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terminology does not constitute permission to handle on consignment.’ We 
conclude that respondent accepted the berries, and was not authorized by 
complainant to handle the berries on a consignment basis. 

The measure of damages for breach of warranty as to accepted goods is 
the difference at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had been as 
warranted, unless special circumstances show proximate damages of a 
different amount.’ In addition, in a proper case any incidental damages 
resulting from the seller’s breach may also be recovered.” The preferred 
method of ascertaining the value the goods would have had if they had been 
as warranted is to use the average price as shown by Market News service 
reports at or near the place of acceptance during the time period when resales 
should have taken place.’ The applicable market reports show similar 
berries selling in Columbia S. C. during the time in question for $10.00 to 
$12.50. Accordingly, we find that the value of the berries if they had been as 
warranted was $11.25. The value of the goods accepted is best shown by the 
gross proceeds of a prompt and proper resale." 

A basic question for our decision here is whether respondent met its duty 
of promptly and properly disposing of the berries. It is clear that respondent’s 
initial attempt at an accounting was not adequate. Respondent merely 
reported an average sale price of $5.00 for 2,590 flats of berries, the dumpage 
of the remainder, and deducted freight to arrive at net proceeds of 47,674.00. 
Although respondent affirmed that it was not its practice to assign lot 


"See, for example, Relan Produce Farms v. Rushton & Co., Inc., 38 Agric. Dec. 1636 (1979); 
Barkley Co. of Arizona v. Ifsco, Inc., 31 Agric. Dec. 279 (1972); Frank Gaglione & Son v. Therone 
Hooker Co., 30 Agric. Dec. 528 (1971);Nick Kalender Farm v. Royal Palm Produce, 2S Agric. Dec. 
1171 (1966); Cherokee Packing Co. v. Dami Brothers, 25 Agric. Dec. 384 (1966); Ralph Samsel Co. 
v. L. Gillarde Sons Co., 19 Agric. Dec. 374 (1960); and Spada Distributing Co., Inc. v. Frank 
Kenworthy Co., 17 Agric. Dec. 347 (1958). 


*UCC § 2 - 714(2). 
*See UCC §§ 2 - 714(3) and 2 - 715(1). 


See Pandol Bros., Inc. v. Prevor Marketing International, Inc., PACA Docket R-89-212, 49 
Agric. Dec. (1990). 


"R. F. Taplett Fruit & Cold Storage Co. v. Chinook Marketing Co.,et.al., 39 Agric. Dec. 1537 
(1980). 
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numbers so as to be able to distinguish the sales of goods belonging to a 
customer from other sales of the same type commodity, when a complete 
accounting was insisted upon by complainant, respondent submitted a large 
volume of its sale invoices recording the sale of various size lots of 
strawberries to its walk in trade. Complainant has pointed out that a small 
number of these invoices were dated shortly before arrival of the subject 
berries or shortly after sales were supposed to have ceased. Respondent 
offered an explanation of this which we might be disposed to credit, especially 
in light of the mutual esteem which the parties herein have evidenced for each 
other’s integrity, an esteem underscored by their continuing business 
relationship. However, the candid admission of Major Whisnant at the 
hearing as to how the invoices were selected from among all of respondent’s 
other strawberry sales forces us to reject this effort by respondent at an 
accounting: 


Q. In going back or reconstructing the accounting, do you believe that 
you were successful in exclusively just extracting the strawberries from, 
call them the two distress loads or could have some of the, call them 
good strawberries have been included? 


A. Because of the price on most of it -- the price was the predominate 
thing that we helped us identify them, the second thing is it was done 
basically a week or so afterwards and we, you know -- as complicated 
as it was, we felt like we did a fairly accurate job. 


In almost all cases where sales are made from a load of distressed produce 
there will be at least a few flats or containers which are not distressed and 
which will command market, or near market, price. Typically prices may 
extend over a wide range. Therefore, to use price as the criterion for 
constructing an accounting after sales are finished begs the whole question 
under consideration, namely, what was the true price for which complainant’s 
berries were sold. In a similar case we stated: 


Respondent’s failure to account necessitates our estimating the amount 
for which respondent is liable. In arriving at an equitable figure we 
take into consideration . . . the fact that the necessary uncertainty as to 
the value of the tomatoes must not be allowed to benefit respondent 
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over complainant, since respondent’s failure to account is the cause of 
the uncertainty.’ 


There was no proof in that case that the tomatoes were abnormally 
deteriorated on arrival and we awarded complainant the original invoice price. 
In this case, however, the berries did not make good delivery, although they 
exceeded what would be allowed for good delivery by only 4% as to one load 
and 1% as to the other. In default of a proper accounting, it is often more 
equitable to utilize price differentials as shown by market reports as the basic 
measure of damages where the amount by which condition defects exceed 
what would be allowed for good delivery is small. Although the range of 
prices is, unless otherwise stated in the market report, applicable to produce 
in good condition, the lower figure will be likely to more closely approximate 
the value of produce which only slightly exceeds what would be allowed for 
good delivery than would the application of the small percentage figure against 
the value the goods would have had if they had been as warranted. It is 
common knowledge within the industry that monetary damage will in these 
cases most certainly exceed what is reflected by the small percentage of 
condition defects. Our practice in the future will generally be to allow 
whichever is greater as between the application of a straight percentage 
allowance, or the price differential between average price and the lowest price 
as shown by applicable market reports. However, we will not allow a rigorous 
application of this method to violate our often stated intent of not allowing 
any uncertainty in the estimation of damages to benefit the party whose failure 
to properly account necessitated our resort to estimation. As stated earlier, 
market reports show similar berries selling in Columbia S. C. during the time 
in question for $10.00 to $12.50. Accordingly, considering the amount of 
damage in the berries at time of arrival, we will use the lower of these figures 
as the gross value which the berries sold by respondent should have realized. 

A large portion of the berries received by respondent from complainant 
were dumped, and an inspection was obtained in support of such dumping. 
Complainant, however, asserts that the number of berries dumped, 2,304 flats, 
was much too large. We agree. The percentage by which the berries 
exceeded the amount allowed for good delivery was small, and the dumpage 
took place over a week after the berries arrived. The small percentage 
amount by which the berries exceeded the amount allowed for good delivery 


"Meyer Tomatoes v. Hardcastle Produce Co., Inc., 40 Agric. Dec. 1172 (1981). 
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on arrival has been taken into account by our use of the lower price quotation 
in the market reports as our basic figure for computation of damages. 
Accordingly, none of the dumpage should be allowed. 

The value of the 5,015 flats of berries if they had been as warranted was 
$11.25, or a total of $56,418.75. We have found that the gross value of the 
berries sold, or which should have been sold, by respondent was 10.00 per flat, 
or $50,150.00 for the 5,015 flats of berries. The difference between these two 
amounts, or $6,268.75, constitutes respondent’s basic damages. No allowable 
incidental expenses were incurred. Since respondent accepted the 
strawberries, it became liable to complainant for the full purchase price 
thereof, or $34,652.50. Respondent’s damages deducted from this amount 
leaves $28,383.75 as the basic amount due complainant from respondent for 
the berries. Respondent has already paid complainant $7,674.00, which leaves 
a balance still due and owing from respondent of $20,709.75. Respondent’s 
failure to pay complainant this amount is a violation of section 2 of the Act 
for which reparation should be awarded to complainant with interest. 

Respondent’s counterclaim includes, in addition to the items disposed of 
in our discussion above, a claim for expenses incurred in dumping the berries. 
Since we have found the dumping to have been improper this amount cannot 
be allowed. Respondent also seeks to recover for lost profits. In a recent 
decision where we allowed, in part, a claim for loss of profits we held that it 
is necessary for a buyer to show that cover was not obtainable and also to 
prove the amount of such loss.’ Respondent failed to meet either of these 
requirements. Respondent’s counterclaim should be dismissed. 

Section 7(a) of the Act’ provides in relevant part that "the Secretary shall 
order any commission merchant, dealer, or broker who is the losing party to 
pay the prevailing party, as reparation, reasonable fees and expenses incurred 
in connection with any [oral] hearing." Complainant is the prevailing party 
herein.© In accordance with the applicable provisions of the Rules of 


'*Pandol Bros., Inc. v. Prevor Marketing International, Inc., PACA Docket R-89-212, 49 Agric. 
Dec. (1990). 


“7 U.S.C. § 499g(a). 


‘James Macchiaroli Fruit Co. v. Ben Gatz Co., 38 Agric. Dec. 565 (1979); Bill Offuit, Inc. v. 
Marvin E. Berry, 37 Agric. Dec. 1218 (1978). 
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Practice’® complainant filed a timely request for the award of fees and 
expenses in the total amount of $4,129.82. Respondent did not object to this 
claim. Accordingly, we find that the claim is reasonable and that the fees and 
expenses requested therein were incurred in connection with the oral hearing. 
Complainant should be awarded additional reparation in the amount of 
$4,129.82. 


Order 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $20,709.75, with interest thereon at the rate of 
13% per annum from June 1, 1987, until paid. 

Within 30 days from the date of this order, respondent shall pay to 
complainant as additional reparation, $4,129.82, with interest thereon at the 
rate of 13% per annum from.-the date of this order until paid. 

Copies of this order shall be served upon the parties. 


TURBANA CORP. v. TOM LANGE CO., INC. 
PACA Docket No. R-90-107. 
Decision and Order filed November 29, 1990. 


FOB final acceptance sale - Delivered sale - Ownership of produce determined - Conversion of 
ownership - Damages for conversion - Evidence of contract - Exact amount due for settlement 
tendered - No interest awarded. 


Respondent may not successfully allege transaction to be a delivered sale when it paid the freight 
expense. Complainant converted produce after title passed to respondent. Damages for 
conversion are the fair market value of the produce at the time of conversion. “Mutual 
manifestation of assent" between parties is necessary to prove existence of contract. 


Roberta Swartzendruber, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


67 C.F.R. 47.19(d). 
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Preliminary Statement 


This case was brought pursuant to the reparation provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a 
et seq.). A timely formal complaint was filed on July 21, 1989, in which 
complainant seeks a reparation award in the amount of $11,363.50 in 
connection with the saie and shipment of cantaloupes in interstate commerce. 

A copy of the report of investigation prepared by the Department of 
Agriculture was served upon each party. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, denying liability. Since 
the amount claimed in the complaint does not exceed $15,000.00, the 
shortened method of procedure provided in the Rules of Practice is applicable 
(7 C.F.R. § 47.20). Pursuant to this procedure, the verified pleadings of the 
parties are considered a part of the evidence, as is the Department’s report 
of investigation. The parties were given the opportunity to file additional 
evidence in the form of verified statements, and an opportunity to file briefs. 
Respondent filed an answering statement. Complainant filed a Statement in 
Reply. Respondent filed a brief. 


Findings of Fact 


1. Complainant, Turbana Corporation, is a corporation whose business 
address is P.O. Box 140009, Coral Gables, Florida 33114. At the time of the 
transaction at issue in this proceeding, complainant was licensed under the 
Act. 

2. Respondent Tom Lange, Inc., is corporation whose business address is 
P.O. Box 19261, Springfield, Illinois 62794-9261. At the time of transaction 
at issue in this proceeding, complainant was licensed under the Act. 

3. On December 27, 1988, in the course of interstate commerce, 
complainant, by oral contract, sold respondent 300 cartons of #15 cantaloupes 
and 300 cartons of #18 cantaloupes. 

4. The agreed price was $18.90 per box delivered for both the #15 and 
the #18 cantaloupes which included $1.90 freight per box. Charge for a 
temperature recorder was also included. 
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300 boxes #15 @ $17.00 =$5,100.00 
300 boxes #18 @ 17.00 5,100.00 
Freight @ 1.90 per box = 1,400.00 
Temperature Recorder = 23.50 
TOTAL 11,363.50 


5. Respondent sent complainant check number 09393 dated 2/9/89 for 
$1,416.75 marked "paid in full" for the cantaloupes. Complainant refused to 
accept this check. 

6. A formal complaint was filed on July 21, 1989, in which complainant 
claims $11,363.50 from respondent as the amount owed for the cantaloupes. 


Conclusions 


There are three issues to be determined. First, what were the terms on 
which the cantaloupes were shipped? Secondly, who possessed rights to the 
consignment sale proceeds? Thirdly, did the parties enter into a substitute 
contract? 

The record shows on December 27, 1988, the cantaloupes were shipped via 
truck from Miami, Florida, by the complainant to the respondent’s customer, 
Hunts Point Tomato Company in Bronx, New York, where they arrived at 
10:00 a.m. on December 30, 1988. Complainant claims the sale to have been 
f.0.b. acceptance final while respondent states that this was a delivered sale. 

A review of the record shows the invoice used by complainant to have 
"f.0.b. acceptance final shipment point" printed on its face over the quantity, 
price and amount columns. Respondent’s evidence in support that the sale 
was on a delivered basis is a statement originally directed to its customer, 
Hunts Point Tomato Company, and its saleperson’s statement that "It was my 
understanding that this was a delivered sale since Turbana secured the truck.” 
Regulations promulgated under the Perishable Agricultural Commodities Act, 
1930, as amended, define delivered sale as follows: 


"Delivered" or “delivered sale" means that the produce is to be 
delivered by the seller on board, car, or truck or on dock if delivered 
by boat, at the market in which the buyer is located, or at such other 
market as is agreed upon, free of any and all charges for transportation 
or protective service. The seller assumes all risks of loss and damage 
in transit not caused by the buyer. 
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7 CFR. § 46.43(p). 

The record shows the respondent accepted the $1,400.00 freight expense 
on this shipment rather than its being shipped “free of any and all charges for 
transportation ..." as set forth in the regulation. Further, respondent cited 
no objection and accepted complainant’s invoice with the f.o.b. acceptance 
final statement clearly printed on its face. 

For reasons cited, we find this sale to have been an f.o.b. acceptance final 
terms. In an f.o.b. acceptance final sale, the buyer has no right of rejection 
and the warranty of suitable shipping condition does not apply. The buyer’s 
remedy in an f.o.b. acceptance final transaction is recovery of damages for 
breach of contract by the seller. (See 7 C.F.R. § 46.43(m)). The buyer has 
the burden of proof to establish such a breach. Thereon Hooker Co. v. Ben 
Gatz Co., 30 Agric. Dec. 1109 (1971). 

The record shows contrasting arguments concerning the cantaloupes but 
the parties do agree that, at respondent’s request, the cantaloupes were 
shipped by the complainant to respondent’s customer, Hunts Point Tomato 
Company, in Bronx, New York, arriving there December 30, 1988. The 
parties further agree that the cantaloupes were not unloaded there due to the 
New Year’s holiday, no inspection was made there and Hunt’s Point Tomato 
Company never accepted the shipment. The record is clear that the tomatoes 
were then shipped from Bronx, New York, to D’Loi Produce in Englewood, 
New Jersey, where they were placed in storage. The parties also agree that 
after the New Year’s holiday, D’Loi Produce purchased 100 boxes of the #18 
cantaloupes and on January 4, 1989, the remaining 500 boxes of cantaloupes 
were shipped from storage in Englewood, New Jersey, to commission 
merchant Vita-Wellbrock-Kearney in Hunts Point, New York, where they 
were sold. 

Complainant states when the cantaloupes arrived at Bronx, New Jersey, 
from Miami, Florida, on December 30, 1988, title had passed to respondent 
and at all times, title remained with respondent. "As a favor" to respondent’s 
salesperson, complainant "found a place to store the cantaloupes until they 
could unload them." After the holiday, complainant states it continued to 
handle the cantaloupes for respondent, selling 100 to D’Loi Produce and 
sending the rest to Vita-Wellbrock-Kearney for resale. 

Respondent states when the cantaloupes arrived at Bronx, New York, on 
December 30, 1988, its customer, Hunts Point Tomato, would not accept 
delivery without a USDA inspection which could not be secured until after the 
holiday. When complainant’s salesman in Florida was informed of this, he 
ordered the truck driver to take the cantaloupes to D’Loi & Sons in 
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Englewood, New Jersey, and unload them. Respondent states this was done 
without its consent, and, on December 31, 1988, was notified by complainant 
that the cantaloupes were still respondent’s cantaloupes, which respondent 
denied. On January 3, 1989, complainant’s salesperson in Florida requested 
respondent to help consign the cantaloupes except for 100 sold to D’Loi 
Produce. This respondent did by arranging for Vita-Wellbrock-Kearney to 
take the remaining 500 cantaloupes on consignment. A federal inspection on 
January 5, 1989, found no decay. However, the report revealed 12% of the 
cantaloupes were soft and 12% had suffered damage resulting in sunken, 
pitted areas. Respondent showed Vita-Wellbrock-Kearney had accounted to 
respondent for the sale of the cantaloupes with net return of $1,491.75. 
Respondent deducted a fifteen cent selling fee per box and remitted 
complainant the balance of $1,416.75 which complainant refused to accept. 

After reviewing the conflicting accounts of the transaction in the record 
and reviewing all evidence presented by the parties, we find the respondent’s 
arguments and evidence to be the more credible. We hold, under the terms 
of the f.o.b. acceptance final contract, that respondent had title to the 
cantaloupes, and, barring any superseding act of dominion on the part of the 
complainant, was obligated to complainant for the purchase price when the 
cantaloupes arrived at their Bronx, New York, destination. We find the 
complainant committed such an act of dominion by converting ownership of 
the cantaloupes from respondent to itself upon the produce’s arrival at Bronx, 
New York. We find that the respondent’s account of the events is credible, 
and find that when complainant was informed the truck could not be unloaded 
upon its arrival December 30, 1988, complainant took control of the 
cantaloupes and diverted the truck to Englewood, New Jersey, where they 
were placed in storage. This action was a conversion of respondent’s 
cantaloupes. 


"Conversion" is exercise of dominion over personal property to 
exclusion or in defiance of plaintiffs rights and it may be committed by 
acquiring possession of goods with an intent to assert right over them 
which is, in fact, adverse to that of the owner. 


Citizens Nat. Bank. v. Osetek, 353 F. Supp. 958, 963 (D.C. N.Y. 1973). 


A converter need intend nothing evil; so long as he intends to deal with 
the property in a way which is in fact inconsistent with the plaintiffs 
right, he is a converter. 
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Federal Ins. Co. v. Fries, 355 N.Y. 2nd 741, 744 (N.Y. City Civ. Ct. 1974). 

At the time of the conversion, respondent owed complainant the $11,363.50 
agreed contract price for the cantaloupes. We find this amount to be the fair 
market value of the cantaloupes at the time of conversion. This fair market 
value of the cantaloupes is the measure of damages complainant owed 
respondent for its conversion. See Citizens Nat. Bank v. Osetek, 353 F. Supp. 
958, 964 (D.C. N.Y. 1973). Thus, as a result of the conversion, respondent 
must be credited with the full contract price of the cantaloupes. 

The record shows that once the complainant took possession of the 
cantaloupes, it then requested respondent to try and sell 500 of the original 
600 cartons, 100 cartons having been sold to D’Loi and Sons where 
complainant stored the cantaloupes over the New Year’s holiday. Respondent 
found commission merchants Vita-Wellbrock-Kearney in Hunts Point, New 
York, to whom complainant then shipped the cantaloupes on January 4, 1989. 
Vita-Wellbrock-Kearney sold the cantaloupes with the $1,491.75 proceeds 
realized from the sale paid to respondent who was the consignor. After 
deducting a $75.00 "selling fee" (.15 per box), respondent paid these proceeds 
to the complainant via check totalling $1,416.75. Complainant refused to 
accept the check. 

Respondent alleges a new contract between the parties was entered into 
when complainant requested respondent help it find a market for the 
cantaloupes. The respondent has charged the complainant the $.15 a box 
"selling fee" commission under the terms of this alleged new contract. The 
complainant has alleged no new contract. 

Since respondent alleges a new contract, it has the burden of proof on this 
allegation. See Pic’n Pac Foods, Inc. v. Ben Gatz Co., 30 Agric. Dec. 522, 524 
(1971). 


A basic tenet of contract law is that it is fundamental to the formation 
of a contract that the evidence reflect a mutual manifestation of assent 
to the material terms of the contract. 


Great Lakes Packing Co. v. Santa Fe Berry Packers, 16 Agric. Dec. 818, 823 
(1957); A. R. Blase v. Keegan, 36 Agric. Dec. 709, 713 (1977). 

The record evidence fails to show any "mutual manifestation of assent" to 
a new agreement whereby respondent was authorized to charge a "selling fee." 
However, the respondent’s services were requested by and of service to the 
complainant. We find the $75.00 charged by the respondent for such services 
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to be reasonable and so award the $75.00 to respondent as just compensation 
for services rendered. 

In view of the above, on the basis of all the evidence in the record, we 
hold the respondent is obligated to complainant in the amount of $1,416.75, 
which is the total amount realized from the consignment sale of the 
cantaloupes, less the $75.00 “selling fee." 

The failure of respondent to pay complainant the total consignment sale 
proceeds is a violation of section 2 of the Act. Reparation should be awarded 
to complainant in the amount of $1,416.75. However, since respondent has 
attempted to make payment of the $1,416.75 which is the exact amount we 
find due and owing to complainant, and such payment was refused by 
complainant, interest shall not be awarded. Tam Produce, Inc. v. R. V. 
Distributing, Inc., 46 Agric. Dec. 896, 901 (1987). 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,416.75. 
Copies of this order shall be served upon the parties. 


STRANO FARMS v. SHAPIRO & COHEN, INC. 
PACA Docket No. R-90-50. 
Order on Reconsideration issued December 4, 1990. 


Interest - Interest will not be awarded on any portion of an award granted where seller refused 
to accept buyer’s tender of that amount. 


Where respondent initially remitted a sum greater than the reparation award to complainant and 
where there was no restrictive endorsement on the check that respondent tendered to 
complainant to indicate a full accord and satisfaction, respondent will not be required to pay 
interest on the reparation award because complainant could have cashed the check without 
prejudicing its position in the reparation proceeding. 


Julie Cook, Presiding Officer. 

Complainant, Pro se. 

Gary Meyer, for Respondent. 

Order issued by Donald A. Campbell, Judicial Officer. 
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In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), an order was 
issued on September 14, 1990 ordering respondent to pay to complainant 
$4,500.50 with interest thereon at a rate of 13% per annum from April 1, 
1988, until paid. A copy of this Order was served on each of the parties. By 
Motion filed October 4, 1990, respondent requested a stay of proceedings of 
that Order and extension of time for filing a Petition for Reconsideration. An 
Order granting the extension of time and the stay of proceedings was issued 
on October 30, 1990. Respondent filed its Petition for Reconsideration on 
October 19, 1990. 

Respondent requested reconsideration because it alleged that respondent 
should not be required to pay 13% interest per annum although it believed 
that $4,500.50 was a fair award under the circumstances. Respondent points 
out that it initially remitted a sum greater than the reparation award to 
complainant. Complainant, in turn, chose to return that amount to 
respondent. Respondent contends that the additional financial burden created 
by the interest charge should not be foisted upon it based on actions over 
which respondent had no control. 

The check that respondent tendered was for $6,282.70. The reparation 
award in the September 14, 1990 order was $4,500.50. There was no restrictive 
endorsement on the check that respondent tendered to complainant to 
indicate that respondent intended the check to be in full accord and 
satisfaction and complainant could have cashed the check without prejudicing 
its position in this reparation proceeding. In Tam Produce Inc. v. R. V. 
Distributing, Inc., 46 Agric. Dec. 896, 901 (1987), we stated that interest will 
not be awarded on any portion of an award granted where seller refused to 
accept buyer’s tender of that amount. Therefore, since complainant rejected 
respondent’s check for an amount greater than the reparation award, 
respondent should not be required to pay interest on the $4,500.50 awarded 
to complainant. 

Respondent’s Petition for Reconsideration is granted. The Stay is vacated. 

Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,500.50. 

Copies of this order shall be served upon the parties. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


MISCELLANEOUS ORDERS 


In re: ROY ENTERPRISES, INC., d/b/a BUCK’S FRUIT CO. and DOWN 
HOME SALADS. 

PACA Docket No. D-89-532. 

Order Dismissing Complaint--Order Canceling Hearing filed July 9, 1990. 


Ben E. Bruner, for Complainant. 
Charles E. Hailmann, Huntington, WV, for Respondent. 
Order issued by James W. Hunt, Administrative Law Judge. 


Complainant’s motion to dismiss its complaint in this proceeding is 
granted. It is ordered that the complaint be dismissed with prejudice. 

The hearing presently scheduled to commence July 12, 1990, in 
Huntington, West Virginia is hereby canceled. 


In re: FARLEY & CALFEE, INC. 
PACA Docket No. D-88-509. 
Stay Order filed July 17, 1990. 


Peter V. Train, for Complainant. 
Don A. Dickey, Salem, OR, for Respondent. 
Stay Order issued by Donald A. Campbell, Judicial Officer. 


The order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 
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In re: LIBERTY PRODUCE, INC. 

PACA Docket No. D-89-537. 

Order Denying Motion to Vacate Because of Lack of Jurisdiction 
filed July 30, 1990. 


Peter V. Train, for Complainant. 
William J. Fair, Springfield, PA, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


On July 26, 1990, respondent filed a motion to vacate the order previously 
filed in this proceeding. However, since the Decision and Order became final 
on March 16, 1990, and effective on March 27, 1990, the Judicial Officer lost 
jurisdiction to take any further action in this proceeding long ago. In re 
Hamilton, 45 Agric. Dec. 2395, 2395 (1986) (order denying late appeal) 
(appeal filed on same day order became final is not timely); Jn re Bushelle 
Cattle Co., 45 Agric. Dec. 1131, 1131 (1986); In re Powell, 44 Agric. Dec. 1220, 
1220-23 (1985), the latter of which is attached as an Appendix to this order. 


APPENDIX 


In re Powell, 44 Agric. Dec. 1220 (1985). 
[Not published herein.-Editor] 


In re: ASSOCIATED GROCERS OF COLORADO, INC. 
PACA Docket No. 2-7623. 
Order Dismissing Complaint filed September 12, 1990. 


Eric Paul, for Complainant. 
Andrew C. Snyder, Denver, CO, for Respondent. 
Order issued by James W. Hunt, Administrative Law Judge. 


Complainant’s motion to dismiss the complaint in the above-captioned 
proceeding is granted. It is ordered that the complaint be dismissed. 
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In re: PALERMO MEAT MARKET, INC. 
PACA Docket No. 2-7624. 
Order Dismissing Complaint filed September 12, 1990. 


Eric Paul, for Complainant. 
Alan P. Goldstein, Southfield, MI, for Respondent. 
Order issued by James W. Hunt, Administrative Law Judge. 


Complainant’s motion to dismiss the complaint in the above-captioned 
proceeding is granted. It is ordered that the complaint be dismissed. 
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DEFAULT DECISIONS 


In re: DURSO BROTHERS, INC. 
PACA Docket No. D-90-503. 
Decision and Order filed May 30, 1990. 


Failure to deny material allegations - Failure to make full prompt payment - Failure to pay 
license fee. 


Andrew Y. Stanton, for Complainant. 
Gerald Curtis, Southfield, MI, for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on November 2, 1989, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period December 1987 through August 1988, respondent 
purchased, received and accepted, in interstate and foreign commerce, from 
many sellers, numerous lots of perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices or balances 
thereof, with $212,318.90 remaining unpaid to 22 produce sellers for the 
purchase of 93 lots of produce and an additional $129,782.27 paid up to 19 
weeks late to 15 sellers for the purchase of 34 lots of produce. 

A copy of the complaint was served upon respondent. On February 22, 
1990, a document was filed entitled "Request for Extension for Timely Filing 
and Answer to Complaint of Thomas Durso & John D. Smith." This 
document, signed by the attorney for Thomas Durso and John D. Smith, 
requested that an extension of time be granted to allow such document to be 
filed as an answer to the complaint, asserted that Thomas Durso and John D. 
Smith were not personally at fault for the violations alleged in the complaint, 
and other than admitting respondent’s former address, neither admitted nor 
denied all the allegations of the complaint, claiming that Mr. Durso and Mr. 
Smith were without knowledge of any violations. That document was accepted 
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as respondent’s answer. Complainant then filed a Motion to Assign a Date 
for Oral Hearing. 

On March 19, 1990, complainant filed a Motion to Strike the Answer, 
Withdraw Motion to Assign a Date for Oral Hearing, and for the Issuance of 
a Decision. Complainant claimed that the document filed on behalf of Mr. 
Durso and Mr. Smith fails to meet the requirements for an answer set forth 
in section 1.136(b) of the Rules of Practice (7 C.F.R. § 1.136(b)), as it is 
merely a denial of the responsibly connected status of Mr. Durso and Mr. 
Smith, an issue which is dealt with in a separate administrative proceeding, in 
accordance with the Department’s Rules of Practice (7 C.F.R. § 47.47 through 
47.68). The motion was served on respondent’s attorney by certified mail on 
March 23, 1990. Respondent has failed to file a response opposing the 
motion. Therefore, complainant’s motion is granted, the document accepted 
as respondent’s answer is stricken, and Complainant’s motion for a date 
certain for hearing is considered withdrawn. 

Accordingly, the complaint filed herein has not been answered. The time 
for filing an answer having run, and upon the motion of the Complainant for 
the issuance of a default order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Durso Brothers, Inc., is a corporation whose address is 
2501 Russell Street, Detroit, Michigan 48207. 

2. Pursuant to the licensing provisions of the PACA, license number 
722010 was issued to respondent on June 8, 1972. This license terminated on 
June 8, 1989, pursuant to section 4(a) of the PACA (7 U.S.C. § 499d(a)), 
when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraphs 5 and 6 of the complaint, during 
the period December 1987 through August 1988, respondent purchased, 
received and accepted, in interstate and foreign commerce, from many sellers, 
numerous lots of perishable agricultural commodities, but failed to make full 
payment promptly of the agreed purchase prices or balances thereof, with 
$212,318.90 remaining unpaid to 22 produce sellers for the purchase of 93 lots 
of produce and an additional $129,782.27 paid up to 19 weeks late to 15 sellers 
for the purchase of 34 lots of produce. 
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Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
127 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant, and 
repeated violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Judicial Officer by a party to the 
proceeding within thirty days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final July 9, 1990.-Editor] 


In re: PACIFIC RIM PRODUCE MARKETERS, INC. 
PACA Docket No. D-90-519. 
Decision and Order filed July 27, 1990. 


Failure to file an answer - Failure to make full payment promptly - Failure to pay license fee. 
Edward M. Silverstein, for Complainant. 

Respondent, Pro se. 

Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on February 1, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
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United States Department of Agriculture. It is alleged in the complaint that 
during the period December 1987 through April 1988, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 10 sellers, 25 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $167,845.81. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Pacific Rim Produce Marketers, Inc., is a corporation, 
whose address is 7612 Broadway, Lemon Grove, California 92045. 

2. Pursuant to the licensing provisions of the Act, license number 861260 
was issued to respondent on May 29, 1986. This license was renewed annually 
but terminated on May 29, 1989, pursuant to Section 4(a) of the Act (7 U.S.C. 


§ 499d(a)) when respondent failed to pay the required annual renewal fee. 
3. As more fully set forth in paragraph 5 of the complaint, during the 


period December 1987 through April 1988 respondent purchased, received and 
accepted in interstate and foreign commerce, from 10 sellers, 25 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $167,845.81. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 25 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 


which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 
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This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final October 9, 1990.-Editor] 


In re: CHINOOK FOODS & SERVICE. 
PACA Docket No. D-89-535. 
Decision and Order filed September 21, 1990. 


Failure to file an answer - Failure to make full payment promptly - Failure to pay license fee. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on April 30, 1990, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period April 1987 through February 1989, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 15 sellers, 
178 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $114,643.47. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 CFR § 1.139). 
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Findings of Fact 


1. Respondent, Chinook Foods & Service, is a corporation, whose address 
is P.O. Box 398, Godfrey, Illinois 62035. 

2. Pursuant to the licensing provisions of the PACA, license number 
871895 was issued to respondent on 
September 2, 1987. This license terminated on September 2, 1989, pursuant 
to section 4(a) of the PACA (7 U.S.C. § 499d(a)), when respondent failed to 
pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period April 1987 through February 1989, respondent purchased, received and 
accepted, in interstate and foreign commerce, from 15 sellers, 178 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $114,643.47. 

4. On September 22, 1988, respondent filed a voluntary petition pursuant 
to Chapter 11 of the Bankruptcy Code (11 U.S.C. §§ 1101 et seq.) in the 
United States Bankruptcy Court for the Southern District of Illinois, which 
was designated as case no. 88-50498. This case was subsequently transferred 
to the United States Bankruptcy Court for the District of Colorado, and was 
converted to a voluntary petition under Chapter 7 of the Bankruptcy Code (11 
U.S.C. § 701 et seq.) on March 23, 1989, designated as case no. 88-B-1894E. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 
178 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 


which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant, and 
repeated violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
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service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final November 5, 1990.-Editor] 


In re: MILTON G. POULOS, INC. 
PACA Docket No. D-90-512. 
Decision and Order filed October 4, 1990. 


Failure to file an answer - Failure to make full payment promptly - Failure to pay license fee. 


Edward M. Silverstein, for Complainant. 
Creighton A. Stephens, Aqoura Hills, CA, for Respondent. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on December 1, 1989, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period November 1984 through November 1987, respondent 
purchased, received and accepted, in contemplation of interstate commerce, 
from 38 sellers, 500 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices or balances thereof in the total amount of $961,179.05. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Milton G. Poulos, Inc., is a corporation, whose last known 
mailing address is P.O. Box 3242, Ventura, California. 
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2. Pursuant to the licensing provisions of the Act, license number 821188 
was issued to respondent on June 2, 1982. This license was renewed annually 
but terminated on June 2, 1988, pursuant to Section 4(a) of the Act (7 U.S.C. 
§ 499d(a)) when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period November 1984 through November 1987, respondent purchased, 
received, and accepted 500 lots of fruits and vegetables, all being perishable 
agricultural commodities, from 38 sellers, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the total 
amount of $961,179.05. 

4. On October 21, 1987, respondent filed a Voluntary Petition pursuant 
to Chapter 11 of the Bankruptcy Code (11 U.S.C. § 101 et seq.) in the United 
States Bankruptcy Court for the Central District of California which has been 
designated as Case No. LA 87-21451-NCA. The bankruptcy was converted to 
a Chapter 7 on December 27, 1988, and redesignated as Case No. LA 
87-21451-RR. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 38 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final November 19, 1990.-Editor] 
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In re: J. RANDAZZO, INC. 
PACA Docket No. D-90-504. 
Decision and Order filed October 15, 1990. 


Failure to file an answer - Failure to make full payment promptly - Failure to pay license fee. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.), hereinafter 
referred to as the "Act", instituted by a complaint filed on October 26, 1989, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Services, United States Department of Agriculture. It is alleged in the 
complaint that during the period June 1988 through October 1988, respondent 
purchased, received and accepted, from 43 sellers, 92 lots of perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices or balance thereof in the total amount of $289,587.98. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139) 


Findings of Fact 


1. Respondent J. Randazzo, Inc., is a corporation whose business mailing 
address is Northern Ohio Food Terminal, Unit 9, 4000 Orange Avenue, 
Cleveland, Ohio 44115. 

2. Pursuant to the licensing provisions of the PACA, license number 
871598 was issued to respondent on July 8, 1987. This license was renewed 
annually, but terminated on July 8, 1989, pursuant to Section 4(a) of the 
PACA (7 U.S.C. § 499d(a)), when respondent failed to pay the required 
annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 1988 through October 1988, respondent purchased, received and 
accepted in interstate and foreign commerce, from forty-three (43) sellers, 92 
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lots of perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, or balance thereof, in the total 
amount of $289,587.98. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 92 
transaction set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated, and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


Respondent is found to have willfully committed flagrant and repeated 
violations of Section 2(4) of the Act. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision becomes final without further proceedings thirty-five days after 


service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final November 24, 1990.-Editor] 
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In re: RICHMOND PRODUCE CoO., INC. 
PACA Docket No. D-90-542. 
Decision and Order filed October 12, 1990. 


Failure to file an answer - Failure to make full payment promptly - Failure to pay license fee. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on May 18, 1990, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period June 1988 through February 1989, respondent purchased, 
received and accepted, in interstate commerce, from 42 sellers, 739 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 


to make full payment promptly of the agreed purchase prices or balances 
thereof in the total amount of $1,781,571.77. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Richmond Produce Co., Inc., is a California corporation, 
whose business mailing address is 405 East D Street, Petaluma, California 
94952. 

2. Pursuant to the licensing provisions of the Act, license number 761517 
was issued to respondent on May 4, 1976. This license was renewed annually 
but was terminated on May 4, 1989 pursuant to Section 4(a) of the Act (7 
U.S.C. § 499d(a)) when respondent failed to pay the required annual renewal 
fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 1988 through February 1989 respondent purchased, received and 
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accepted in interstate commerce, from 42 sellers, 739 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $1,781,571.77. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
739 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 


Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final November 26, 1990.-Editor] 


In re: ALL UNITED FRUIT & PRODUCE CO., INC. 
PACA Docket No. D-90-565. 
Decision and Order filed October 23, 1990. 


Failure to appear at hearing - Failure to file an answer - Failure to make full payment 
promptly. 


Ben E. Bruner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 
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This is a disciplinary proceeding brought pursuant to the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. §§ 499a 
et seq., hereinafter the "PACA"), the Regulations promulgated pursuant to the 
PACA (7 C.F.R. §§ 46.1-46.45), and the Rules of Practice Governing Formal 
Adjudicatory Administrative Proceedings Instituted by the Secretary (7 C.F.R. 
§§ 1.130 et seq.) 

On August 15, 1990, respondent, All United Fruit & Produce Co., Inc., 
filed a completed application for a license under the PACA. Thereafter, on 
September 13, 1990, complainant, the Director of the Fruit and Vegetable 
Division, Agricultural Marketing Service, USDA, filed a Notice to Show Cause 
and Complaint alleging that respondent is unfit to be licensed because it has 
engaged in the practice of failing to pay promptly for perishable agricultural 
commodities it purchased while operating without a PACA license. On 
September 17, 1990, a notice of hearing was sent to the parties informing 
them that a hearing would be held in Los Angeles on September 26, 1990. A 
copy of this notice was served on respondent on September 19, 1990. The 
hearing was held as scheduled. Complainant was represented by Ben E. 
Bruner, Esq. Respondent did not appear at the hearing, did not file an 
answer to the complaint, and did not ask for a postponement of the hearing.’ 


‘A copy of complainant’s Notice to Show Cause and Complaint was served on respondent 
on September 14, 1990. It directed respondent to file an answer to the complaint within ten days 
as required by section 1.136 of the Secretary’s Rules of Practice. Section 4(d) of the PACA also 
directs that a hearing be provided to a license applicant within 60 days of the application in the 
event the Secretary determines that the applicant should be refused a license. The Secretary in 
this case determined that respondent should be refused a license and then sent the show cause 
order and complaint to respondent. A hearing therefore had to be offered to respondent within 
60 days of its application (i.e., by October 14, 1990). However, because of the sequester order 
issued by the President pursuant to the Balanced Budget and Emergency Deficit Control Act 
of 1985, as amended (also known as the Gramm-Rudman-Hollings Act) (2 U.S.C. §§ 901-22 
(1988)), it was uncertain whether the USDA would have the funds needed to continue operations 
(and conduct hearings) after October 1, 1990. The hearing was therefore scheduled before 
October 1 to insure that respondent would be afforded an opportunity for a hearing within the 
prescribed 60-day period. David Studer, a marketing specialist with the Agricultural Marketing 
Service, testified that six days before the hearing he spoke to Joseph Coppola, respondent’s 
president, who told Studer that he had received a copy of the show cause order, complaint and 
notice of hearing and, as noted above, the complaint had been served on respondent more than 
ten days prior to the hearing. 
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Based on the evidence presented at the hearing and the allegations in the 
complaint which, not denied, are deemed to be admitted,’ I make the 
following findings: 


Findings of Fact 


1. Respondent is a California Corporation whose business address is 3141 
East 12th Street, Los Angeles, California 90023. 

2. Respondent filed a completed license application with the Agricultural 
Marketing Service, USDA, on August 15, 1990. The application names Joseph 
Coppola as President and fifty percent stockholder of respondent, and 
Kathleen Roberta Coppola as Secretary/Treasurer and fifty percent 
stockholder of respondent. 

3. On October 7, 1983, PACA license number 840027 was issued to Joe 
Coppola doing business as All United Fruit & Produce Co. This license has 
been renewed annually. 

4. Respondent was incorporated on October 1, 1988, and has operated as 
a corporation subject to the PACA since January 1, 1989. Although 
respondent has been operating subject to the PACA since January 1, 19839, it 
has never been licensed. 

5. As more fully set forth in paragraph 6 of the complaint, during the 
period April 1989 through July 1990, respondent, while operating without a 
PACA license, received and accepted in interstate commerce forty-three lots 
of Perishable Agricultural Commodities, but failed to make full payment 
promptly of the agreed purchase prices in the amount of $427,181.91. 


Discussion 


Section 1.141(e) of the Secretary's Rules of Practice provide that: 


"[a] respondent who, after being duly notified, fails to appear at the 
hearing without good cause shall be deemed to have waived the right 
to an oral hearing in the proceeding and to have admitted any facts 
which may be presented at the hearing. Such failure by the respondent 
shall also constitute an admission of all the material allegations of fact 
contained in the complaint." 


Rules of Practice, section 1.136(c). 
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Because of respondent’s failure to appear at the hearing, the disposition 
of this matter is governed by this provision of the Rules of Practice. The 
record reflects that respondent received a copy of the Notice to Show Cause 
and Complaint and the Notice of Hearing, and its president confirmed that 
fact with USDA representative David Studer six days prior to the hearing. 

The uncontested testimony of complainant’s witnesses, Bruce Summers and 
David Studer, and the documentation identified by them and accepted into the 
record provide more than sufficient evidence to prove the allegations set forth 
in the complaint. 

Based on the hearing record, and the fact that respondent, as a matter of 
law, has admitted the facts alleged in the complaint by virtue of its failure to 
answer the complaint and to appear at the hearing, complainant has proven 
its allegations by a preponderance of the evidence. 

Respondent’s failure to make full payment promptly with respect to the 43 
transactions set forth in Finding of Fact No. 5 above, constitute willful, 
repeated and flagrant violations of Section 2 of the Perishable Agricultural 
Commodities Act (7 U.S.C. § 499b(4)). Such conduct is prohibited by the 
PACA, and on the basis of such conduct, respondent’s application for license 
under the PACA shall be denied. 


Order 


Respondent’s application for a license made pursuant to the provisions of 
the Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. §§ 
499a et seq.) is denied. The facts and circumstances of respondent’s violations 
are hereby published. 

Pursuant to the Rules of Practice, this decision shall become final without 
further proceedings thirty-five days after service hereof unless appealed to the 
Secretary by a party to the proceeding within thirty (30) days after service as 
provided in § 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

[This Decision and Order became final November 28, 1990.-Editor] 
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In re: ACT II DISTRIBUTION, INC., d/b/a SUN FRESH PRODUCE CO. 
PACA Docket No. D-90-548. 
Decision and Order filed October 24, 1990. 


Failure to file an answer - Failure to make full payment promptly - Failure to pay license fee. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on June 19, 1990, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period April 1989 through January 1990, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 24 sellers, 
124 lots of fruits and vegetables, all being perishable agricultural commodities, 


but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $376,664.94. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Act II Distribution, Incorporated, d/b/a Sun Fresh 
Produce Co., is a Virginia corporation, whose business mailing address is 206 
Carlton Road, Charlottesville, Virginia 22901. 

2. Pursuant to the licensing provisions of the Act, license number 890270 
was issued to respondent on April 2, 1989. This license was terminated on 
April 2, 1990 pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) when 
respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period April 1989 through January 1990 respondent purchased, received and 
accepted in interstate commerce, from 24 sellers, 124 lots of fruits and 
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vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $376,664.94. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
124 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 
499b), for which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This Order shall take effect on the cleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 


Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final December 7, 1990.-Editor] 
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In re: KLINE’S SNACK FOOD, INC. 
PACA Docket No. D-90-521. 
Decision and Order filed September 14, 1990. 


Failure to file an answer - Failure to make full payment promptly - Failure to pay license fee. 


Jane McCavitt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on February 15, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period July 1987 through June 1988 respondent purchased, 
received, and accepted, in interstate and foreign commerce, from four sellers, 
70 lots of potatoes, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, in the total 
amount of $188,083.51. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. The mailing address of respondent, Kline’s Snack Food, Inc., is P. O. 
Box 189, Bolivar, Ohio 44612. 

2. Pursuant to the licensing provisions of the Act, license number 192442 
was issued to respondent on June 13, 1961. This license was renewed 
annually, but terminated on June 13, 1989, pursuant to Section 4(a) of the Act 
(7 U.S.C. § 499d(a)) when respondent failed to pay the required annual 
license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period July 1987 through June 1988, respondent purchased, received, and 
accepted in interstate and foreign commerce, from four sellers, 70 lots of 
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potatoes, all being perishable agricultural commodities, but failed to make full 
payment promptly of the agreed purchase prices, in the total amount of 
$188,083.51. 

4. On September 6, 1988, respondent filed a voluntary petition under 
Chapter 11 of the Bankruptcy Code (11 U.S.C. § 1101) in the U. S. 
Bankruptcy Court for the Northern District of Ohio. This petition was 
assigned case number 688-01266. On April 20, 1989, this Bankruptcy 
converted to a Chapter 7. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 70 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final December 18, 1990.-Editor] 
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In re: MIC BRUCE, INC., a/t/a FRESHLINE. 
PACA Docket No. D-90-514. 
Decision and Order filed September 14, 1990. 


Failure to file an answer - Failure to make full payment promptly - Failure to pay license fee. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on January 16, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period June 1989 through July 1989, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 12 sellers, 47 
lots of fruits and vegetables, all being perishable agricultural commodities, but 


failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $557,078.71. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 CFR § 1.139). 


Findings of Fact 


1. Respondent, Mic Bruce, Inc., a/t/a Freshline, is a corporation whose 
address is 2667 E. 40th Street, Cleveland, Ohio 44115. 

2. Pursuant to the licensing provisions of the PACA, license number 
205734 was issued to respondent on August 27, 1984. This license terminated 
on August 27, 1989, pursuant to section 4(a) of the PACA (7 U.S.C. § 
499d(a)), when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 1989 through July 1989, respondent purchased, received and 
accepted in interstate and foreign commerce, from 12 sellers, 47 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
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make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $557,078.71. 
Conclusions 
Respondent’s failure to make full payment promptly with respect to the 47 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 


which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant, and 
repeated violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 


service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof skall be served upon the parties. 

[This Decision and Order became final December 25, 1990.-Editor] 
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In re: GOLD COAST PRODUCE CO., INC. 
PACA Docket No. D-90-529. 
Decision and Order filed November 9, 1990. 


Failure to file an answer - Failure to make full payment promptly - Failure to pay license fee. 


Ben E. Bruner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on March 5 1990, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period December 1988 through April 1989, respondent received 
and accepted, in interstate commerce, 194 lots of fruits and vegetables, all 
being perishable agricultural commodities, but failed to make full payment 
promptly of the net proceeds in the amount of $415,531.94. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. The mailing address of Gold Coast Produce Company, Inc., is P. O. 
Box 562, Forest Park, Georgia 30051, and its business address is Building C, 
State Farmers Market, Forest Park, Georgia 30051. 

2. Pursuant to the licensing provisions of the PACA, license number 
821358 was issued to Gold Coast Produce Company, Inc. (hereinafter referred 
to as the respondent). This license terminated on June 14, 1989, pursuant to 
Section 4(a) of the Act (7 U.S.C. § 499d(a)) when the respondent failed to 
pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period December 1988 through April 1989, respondent received and accepted 
in interstate commerce, 194 lots of fruits and vegetables, all being perishable 





1254 PERISHABLE AGRICULTURAL COMMODITIES ACT 


agricultural commodities, but failed to make full payment promptly of the net 
proceeds in the amount of $415,531.94. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
194 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 

The facts and circumstances of the violations of the PACA set forth in this 
decision shall be published. 

This Order shall take effect on the first day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final December 26, 1990.-Editor] 


In re: SO GOOD POTATO CHIP CO. 
PACA Docket No. D-90-527. 
Decision and Order filed November 16, 1990. 


Failure to file an answer - Failure to make full payment promptly - Failure to pay license fee. 


Julie Cook, for Complainant. 
Steve E. Garlock, for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on February 23, 1990, 
by the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
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complaint that during the period June 1987 through October 1988, respondent 
purchased, received and accepted, in interstate commerce, 164 lots of 
potatoes, all being perishable agricultural commodities, but failed to make full 
payment promptly of the agreed purchased prices or balances thereof in the 
total amount of $926,318.82. 

A copy of the complaint was served upon respondent, which filed an 
answer thereto in which it neither admitted nor denied the material allegations 
in the complaint. Complainant now has filed a motion for a decision generally 
based on respondent’s admission in its bankruptcy proceedings.’ Based upon 
these admissions, the precedent which this forum is bound to follow’ requires 
that complainant’s motion be granted. Therefore, upon the motion of the 
complainant for the issuance of a default order, the following Decision and 
Order is issued without further investigation or hearing pursuant to section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, So Good Potato Chip Co., is a corporation, whose address 
is 4190 Hoffmeister Avenue, St. Louis, Missouri 63125. 

2. Pursuant to the licensing provisions of the PACA, license number 
168515 was issued to respondent on December 26, 1956. This license was 
renewed annually, but terminated on December 26, 1988, pursuant to Section 
4(a) of the PACA (7 U.S.C. § 499d(a)), when respondent failed to pay the 
required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 1987 through October 1988, respondent purchased, received, and 
accepted in interstate commerce, from four sellers, 164 lots of potatoes, all 
being perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchased prices, or balances thereof, in the total 
amount of $926,318.82. 


‘Official notice is taken of the pleadings filed by respondent in this proceeding designed as 
Case no. 88-04524, U.S. Bktcy Ct., E.D. Missouri 


*Veg-Mix, Inc., 44 Agric. Dec. 1583, 1587-91 (1985), aff'd and remanded, 832 F.2d 601 (D.C. 
Cir. 1987) 





PERISHABLE AGRICULTURAL COMMODITIES ACT 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
164 transactions set forth in Findings of Fact No. 3 above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practices governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five days 
after service hereof, unless appealed to the Secretary by a party to the 
proceeding within thirty days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final December 29, 1990.-Editor] 





CONSENT DECISIONS 


(Not published herein-Editor) 


PERISHABLE AGRICULTURAL COMMODITIES ACT 
Fiesta Farms Cooperative. PACA Docket No. D-90-506. 7/20/90. 
Consolidated Produce Co., Inc. PACA Docket No. D-89-518. 7/31/90. 
Pavero Cold Storage Corp. PACA Docket No. D-90-502. 8/3/90. 


Gaetano Russo, d/b/a G R Produce Co. PACA Docket No. D-90-501. 
8/20/90. 


Faro Vitale & Sons, Inc. PACA Docket No. D-90-510. 10/12/90. 
Vitale Terminal Sales, Inc. PACA Docket No. D-90-511. 10/12/90. 


J & D Quality Produce of Youngstown, Inc. PACA Docket No. D-90-533. 
12/18/90. 


Grower’s Packing Co. PACA Docket No. D-90-569. 12/20/90. 
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